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IN THE 
Supreme CoUrt of Appeals of Virginia 
AT RICHMOND. 
E. H. CA8HELL, ADMINISTRATOR OF JAMES LA-
TANE OASHELL, 
vs. 
·SOUTHER.i~ RAILWAY COMPANY, A CORPORATION. 
PETITION FOR WRIT OF ERROR. 
To t.he H ononible Judges of the 81t,preme Cou/rt of Appeals-
of Virginia: 
Your petitioner, E. H. Cashell, Administrator of James 
Latane Cashell, deceased, respectfully represents that he is 
aggrieved by a final judgment of Hustings Court, Part II, 
of the City of Richmond, Virginia,' entered upon the 8th day 
of J uue, 1927, sustaining· a demurrer to the evidence filed by 
t11e defendants in the above styled common law action, where-
in he was plaintiff and the S'outhern Railway Company was 
defendant. · 
Ilerewith presented is a transcript of the record. 
PR.ELTIIINARY STATE1\iENT. 
~rhis was an action for the death of James Latane Cash ell, 
'vho was killed by a Southern Railway Company train at a 
railway grade crossing known as Lewis Street, in the C~ty 
of Richmond, at a time somewhere between 8 :42 and 9 :00 
o'clock A. ~I.,. on the 23rd day of ~farch, 1926r while the said 
J' ames Latane Cash ell was driving and riding in an automo-
bile truck, moving in a southerly direction in, upm~ and across 
the said Lewis Street ·crossing. 
~-------·----------
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PLEADINGS' AND TRIAL PROCEDURE. 
The declaration, original and amended, among other 
.g·rounds of negligence, charged that the said Lewis Street was 
a public street in the ·City of Richmond, that it was in fre-
quent and continuous use by vehicles of various kinds, and 
by pedestrians; that it was the duty of the defendant to op-
erate and rnn its trains, consisting of a locomotive and 
coaches, at a reasonable and proper rate of speed in ap-
proaching and crossing the said Lewis Street crossing; yet 
· the said defendant, disregarding its duty in the premises 
"carelessly and negligently operated and ran its said train 
in, upon and across said Lewis S'treet crossing at a high, 
rapid, excessive, dangerous, unreasonable, improper and un-
lawful rate of speed, whereby as the said ,James Latane 
Cashell was driving the said automobile truck towards, upon 
and across the traeks of the said defendant at said Lewis 
Street crossing, the said defendant then .and there carelessly 
and negligently ran its said train against, into and upon the 
said automobile with great force and violence, whereby the 
s-aid automobile truck was demolished and destroyed, and 
the said James Latane Cashell, without any negligence on 
his part, was throvn1 from the said automobile truck to the 
ground with great force and violence, as a result whereof he 
shortly thereafter d~ed. '' (lVIS. Rec., 4 and 5.) 
. The declaration also charged, among other grounds of neg-
ligence, the defendant's discovery of the peril of the plain-
tiff's decedent in ample time to avoid the collision: 
''Yet the said defendant, disregarding its duty in the 
premises, and without exercising ordinary or reasonable care, 
and in violation of the law, then and there carelessly and neg-
ligently failed to keep a reasonable lookout ahead, and failed 
to ring the bell, or blow its whistle upon its said train, and 
ran its train at a high, rapid, exc.essive, unreasonable, im-
proper and unlawful rate of speed and at a rate of speed in 
violatioii of law before and as it approached and crossed the 
certain public street and thoroughfare in said City known 
as Lewis .Street, after it knew, or by the exercise on its part 
of ordinary care should have known of the danger of a col-
lision of its train with the truck in which the said James 
Latane Cashell was riding, and the perilous position of said 
James Latane Cashell in time to have avoided such collision 
by the exercise, on its part, of o'rdinary care, and as a direct 
and proximate result of the defendant's said negligence and 
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ca;elessness, ~t ran its ~aid train against, into and upon the 
said automobile truck w1th great force and violence, whereby 
. the said automobile truck was demolished and destroyed.** * 
and the said James Latane Cashell, without any negligence 
on his part, was thrown from the said automobile truck to 
the ground with grea.t force and violence, and as a result 
thereof he shortly thereafter died." (:~IS. Rec., pp. 8 and 9.) 
The defendant pleaded not guilty and filed in writing its 
notice to rely upon contributory negligence. (MS. Rec., pp. 
10 and 11.) 
The declaration had claimed damages for the destruction 
of the truck, but "at the calling of the case the plaintiff, by 
counsel, announced that he would not at this trial ask for 
any damages resulting from the destruction of the truck, and 
reserved the right to proceed·l~ter if he was so advised as 
to this claim, to which the defendant, by counsel, assented.'' 
CMS. Rec., p. 11.) Consequently hthis case was only tried 
as to the damages resulting from the death of James Latane 
Cashell" (MS. Rec., p. 11), which damages were claimed in 
·the sum of $10,000. (MS'. Rec., 1 to 9.) 
The case was tried before the judge and the court and a 
jury, and at the conclusion of the evidence the defendant filed 
Hs demurer to the evidence and the gTounds thereof in writ-
ing, and the plaintiff, by counsel, joined in the said demurrer. 
(:MS. Rec., p. 12.) 
Thereupon, the jury brought in the following verdict (MS. 
Rec., p. 12) : 
"We, the jury on the issue joined, find for the plaintiff and 
.:fix the damages at Eight Thousand Five Hundred Dollars, 
'vhich amount we award to Mrs. !Catherine W. Cashell, the 
mother of the decedent, all however subject to the ruling of 
the Court on the defendant's demurrer to the evidence.!' 
Subsequently, the Court sustained the demurrer to the evi-
dence and on June 8th, 1927, set aside the verdict of the jury 
and entered judgment in favor of the defendant C~IS. Rec., 
16), to which action of the court the plaintiff, by counsel, ex-
cepted (MS. Rec., pp. 16, 122-124). 
There was also an ordinance of the City of Richmond pro-
hibiting the running of an engine propelled upon a railroad 
~- ·----------~------~---------.,.----------
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in a street at a greater rate of speed than four miles an 
hour, offered in evidence by the plaintiff. On. objection by 
the defendant this ordinance 'vas ruled out by the court, to 
w:hich action of the court the plaintiff excepted, as set out 
in plaintiff's Bill of Exceptions No. 2. (MS. Rec., 125.) 
THE FACTS. 
The railway tracks at the point of collision run in an eaat-
erly and westerly direction. There is the main track, and 
north of the main track and parallel thereto is the siding oF 
passing track. Lewis Street, in the corporate limits of the 
·Gl.ty of Richmond, crosses these tracks at grade in a north-
erly and southerly direction. The Hanover Lumber Com-
pany, successor to the Lipscomb Lumber Company, own a 
dres~:;iug and a planing mill and a lumber yard, north of the 
railroad tracks, aud west of Lewis Street. North and east 
of the lumber yards is a spur track and south of the main 
track and deviating from the main track east of and close to 
and running cross Lewis Street is another spur track. 
Running east and· west on the north side of, and therefore 
parallel with, the passii.lg track and leading to and from the 
lumber yards of the Hanover Lumber Company is a dirt road 
below the grade of the railway tracks which leads into Lewis 
Street. There is a right steep upgrade from this road up 
into Lewis Street and up to the railroad tracks. (MS. Rec., 
p. 71..) This raise or elevation of the grade is described by 
witness C. A.' Enroughty as being four or five feet. (MS. Rec., 
p. 21.) 
As a physical fact also, at Lewis Street crossing ther€~ was 
no gate or automatic bell, or other automatic device to warn 
of the approach of trains. There was, it is true, no ordinance 
Tequiring any such gates or automatic device; yet this fact is 
undoubtedly a circumstance to be taken into consideration, 
in measuring the conduct of the defendant under all the facts 
and circumstances of the case. 
James Latane Cashell was a hauling contractor, engaged 
in hauling lumber. He was driving the truck in question him-
self on the morning of the fatal injury. No one was with him 
in this truck, but following behind him, driving another truck 
belonging to Cashell, was P. E. Taylor, likewise a witness for 
the plaintiff. 
The truck in question was a Day-Elder truck, ~{odel K, 3-
ton chassis; the total length of which "ras 260 inches (MS'. 
Rec., 89). There was a hood or cap over the top of the 
driver's seat of this truck; but nothing to obstruct the view 
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of the driver of the car, such as side curtains oranytliing of 
that sort. 
The truck was left in the lumber yard with a load of lum-
ber on it, the night before, and had been unloaded by Cashell 
and Taylor the morning of the collision;. and Cashell in the 
front truck, with Taylor in the truck following him, were go-
ing out to get otherloads of lumber (Jvi:S. Rec., 68). 
The train,-one minute late, as testified to by Antone, the 
engineman (1\.fS. Rec., 101).; perhaps later than this, as indi-
cated by the testimony of Enroughty, a witness for the plain-
tiff (!1:.S. Rec., 35, 36), and William E. Clark, another wit-
. ness for plaintiff (!IS. Rec., 82, "85-86)-was coming from the 
cast into Richmond, moving on the main line track at a speed 
of 48 miles per hour, or 70 feet a second, as testified to bYi 
Antone (1\tiS. Rec., 100, 102). 
Cashell, in his truck, came eastwardly along the road lead-
ing from the lumber yards to Lewis S'treet, parallel with and 
north of the siding track, but at a lower grade, as has been 
stated; and turned south into Lewis Street. Just east of 
Lewis Street there was ''a clump of bushes''-'' a wild cherry 
tree with honeysuckle gTowing over it''-'' a bunch ·of trees'' 
with "honeysuckle over them" C~IS. Rec., 72)-which inter-
fered with the vision towards the east of the driver of the 
truck while on this road. Thus P. E. Taylor, witness for the 
plaintiff testified (:t\1S. Rec., 77) : 
''A. You cannot see down the track coming· up this road 
until you turn and head across the track. 
Q. Just as you turn and get into Lewis Street, that is the 
point that measured from the main-line track. 
A. "\Vhen you come around this loup your front wheel turns 
right up on the side-track. 
Q. Yes, you pull up on the side-track first Y 
· A. Yes, sir. 
Q. Here is a photograph which has already been used here -
and is marked "X", and there is a letter "A" at the end 
of an arrow pointing to a little clump of bushes. This road 
paralleling the track is the road you came out of, .passing 
lJy that building, is it not 1 
A. Yes, sir. 
Q: That little clump of bushes with the 'A' at the end of 
the arrow pointing to them, is the clump of bushes, to which 
you referred f 
.l\ .. Yes; you canont see anything until you turn-
Q. And get cl~ar of those bushes? 
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A. -when your front wheel is about this side rail. 
Q. But when you get clear of those bushes you can see, 
without any obstruction whatever, down the track. 
A. You can see a right good distance, I can't say how 
far." . 
After passing ·beyond the line of vision obstructed by these 
bushes, coming south on Lewis Street, in accordance with the 
movement of the truck, at a point thirty feet "from the north 
rail (or center line, 1\IS. Rec., 111} of the 'main l-ine'' railroad 
track ( J\IIS'. Rec., 75), there was nothing to prevent, so far 
as the topographical conditions 'vere concerned, the occupant . 
of the automobile from seeing down the track a good distance 
(MS. R.ec., 75). There was, of course, also, for the same rea-
son, nothing to prevent the trainmen from seeing the truc.k. 
On t~is point, R. H. ~Iartindale, a civil engineer, intro-
duced by the def~ndant, testified as follows (1\IS. Rec., 111): 
"Q. (By Defendant's Counsel): I wish you would refer. 
to your memoranda, and taking a point in the ~fill Road, or 
Lewis Sh~eet, thirty feet north of the main line track at the 
center of the crossing, that is, the center of the road, and 
state whether from that point the view ·east towards West 
Point is obstructed ·or unobstructed, and if unobstructed for 
what distance 1 
A. At a point thirty feet frO'In the center line of that track-
~Ir. Fulton: Which track 1 
Witness: The m.ain track-the view is unobstructed there 
for a distance of 2,285 feet, or further. I sent a man up 
there and he stood in the trnek, and I stood at a point, thirty 
feet from. the cente1· of the 1nain, track and saw him in the 
main track; I was approximately the height that a driver 
would sit, possibly a little higher or lower, but if it had been 
higher or lower the view was unobstructed. 
Q. So that at any point thirty feet from the center of the 
main line ~ir. Cashell had an unobstru~ted view in the dirP.c-
tion from which the train approached the crossing, for at 
least 2,285 feet Y · 
A. That's it. 
Q. That is for over seven hundred yards. 
A. Yes, sir." (Italics ours.) 
Obviously, therefore, for the same reason the engineman 
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l1ad an unobstructed vie'v of the truck for the same di'stance, 
and it is so testified to and established by the evidence (MS. 
Rec., 63). And act1tally, as will be presently shown, the en-
.Qim.em.an did see the tnuJk moving all the way jro1n that point 
on a;nd wnd into the main line track . At one instant the tntck 
apparently slowed down, doubtless due to the fact that the 
driver was shifting gears to overcome the momentum lost in 
making the up-grade, bu.t as Antone, the enginernam himself 
admits (MS. Rec. 104, 105), at no ti·me did the truck stop n~ov­
ing on and into the 1nain line track. 
The distance from the center line of the main track to the 
center line of the passing track north of the main track is 
18 7/100 feet (MS. Rec., 113). The distance from the north 
rail of the main track to the south ·rail of the north passing 
track is nine feet (MS. Rec., 113}. The width between the 
rails of the standard track is 4 71/100 feet. (~f.S. Rec., 113.) 
The pilot beam of the engine, which struck the truck, has 
an over-all length, that is over all from end to end, of 9 feet 
3¥2 inches. (:NIS. Rec., 115.) 
The train was a passenger train and consisted of four 
coaches and tender and engine (1'I.S. Rec., 109). 
It is important here to observe that the truck, going south, 
had gotten almost across t1ze main line track at the ti1ne it 
was struck. It was struck at a point on its frante only from 
.. ~ix inches to eighteen irnches or two feet fro'ln its rear. 
Thus C. A. Enroughty, a witness for the plaintiff, testified 
as follows (:t\1:8. Rec., 28): 
-
"Q. Were you able to tell what portion of the truck the 
engine struck? 
A. It struck the left-hand rear piece that sticks out from 
the wheels; I don't kno\V what you would call it; I suppose it 
is the bed, on the left-hand side. =ilt * * · 
Q. How far from the end of the truck? 
A. Well, I thought when I looked at it it was not over six 
inches. The front of the truck was on the east side spur 
track; it had crossed over the main line, all except the rear 
end which was hit." 
P. C. Pocklington, another witness for the pla.intiff, testi-
:fied as follows (MS. Rec., 58) : 
''Q. What part of the truck did the train hit? 
A. Just to the rear of the rear wheels. 
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Q. Just to the rear of the rear wheels f What part o£ the 
truck did ll strike~ 
A. I saw the mark on the body of the truck. 
Q. Do you mean the frame f 
A. The frame, yes, sir; there w·as no body on the truck, just 
a frame. 
Q. How far was that mark on the frame from the rear end 
of that frame~ 
A. I didn't measure tl1at, but I should say probably in the 
neighborhood of two feet; between eighteen inches and two 
feet as well as I remember.'' 
P. E. Taylor, a witness for the plaintiff, also testified as 
follows: 
'' Q. How much of the truck had gotten aeross the track 
·when the train struck it~ 
A. All hut two feet of the rear end of the truck. 
Q. What part of the truck was struck by the engine 1 
A. The rear end. 
Q. "\Vhat do you call the rear end, the frame, or what f 
A. Struck the frame.'' 
Situated in the angle, immediately north of the road lead-
ing to the "lumber company's yards and west of Lewis S'treet, 
and approximately from sixty to ninety feet therefrom, there 
was at the time of the occurrences in question a new building 
under construction. This building was in height about twenty 
feet from the ground. C. A. Enroughty and P. C. Podding-
ton, carpenters, and as above mentioned, witnesses for the 
plaintiff, were. working on the roof of this building at the 
time of the collision and had a clear and unobstructed and 
wl1at m.ay be termed a bird ;s eye view of the train and auto-
mobile, and the circumstances leading up to and connected 
with the collision. 
Enroughty testified as follows (:MS. R-ec.? 21): 
'~Q. Did you see this accident which happened· to 1\•[r. 
Cashell1 
A. Yes. 
Q. Now state in your own way exactly 'vhat you saw, and 
all the circumstances· of the case. 
A. Well, I was up on this roof, next to ·the railroad, and 
saw 1\fr. Cashell coming out of the yard and into the road 
which comes towards the railroad, and runs parallel with the 
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railroad. He came _on up and he got about thirty or forty 
yards from the building, and in the meantime I heard the 
whistle blow ; I looked at Cashen and Cashen had not made 
any effort to stop, and I holloed at him; I holloed at him a 
second time and thought he looked up and I pointed down 
the railroad. He drove on around, and there is a raise there 
I suppose four or five feet of raise, and he pulled up before 
he got on the west spur track-he pulled up on this west spur 
track and came almost to a dead stop, and 'vhen he came 
almost to a dead stop the engineer blew the distress signal. 
When he came almost to a dead stop I said to P ocklington, 
'He's sa-w him and is going to stop', but he must have shifted 
gears, and he pulled over the track and the engineer af that 
time pulled down on the distress signal again and kept coming 
up the track until he hit him. 
Q.. vVhere was it ·when you heard the first whistle 1 
A. At the whistle post that is somewhere, I think about 
three hundred or a little more or less yllrds down froni the 
. . . 
crossing. 
Q. When he ble"r the first distress whistle ho'v far was 
the train from the crossing? 
A. I should say about one hundred and forty-two yards, 
maybe a little more or less. 
Q. Where was the train when it ·made that second distress 
signal f 
A. I should say probably one hundred yards from the 
crossing. 
Q. At that time, when the second distress whistle was 
sounded, Cash ell was on the main track? 
A. He was going across the main line. 
Q. Now, I want to ask you, did thq engineer put on any 
bral{es ~ Did you see any sii:,lJ1 of brakes put on? 
A. Well, I don't think so. 
Q. Did the train slow up at all~ 
A. I don't think it did, but I 'vould not swear to that. 
1\Ir. ~larks: I object to the witness stating· w·hat he thinks, 
and move that it be stricken out. · 
· The Court: The witness can not tell w·hat he thinks, but 
he ean state whether the train slowed down. 
Witness: Vvell, to my hest judgment- . 
:Mr. ~larks: \Ve object to his stating what his judgment is. 
The Court·: Your· eye-sl.ght is w-hat tells you "rhether a 
train slows up, or keeps on coming at the saine speed. vVhich 
did it dof 
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Witness : Well, in a case of that kind a man might have 
slowed down, but not enough for me .to notice it. It is hard 
for me to notice it. · 
Q. Did the train slow down so far as you could see f 
A. It didn't slow down as far as I could notice it. 
Q. What became of the train after it struck Mr. Cashell? 
A. Well, the train ran up I should judge three or four 
hundred yards beyon4 the crossing, after it hit him." 
Witness also testified that the train 'vas moving between 
forty and forty-five miles an hour (1'IS. Rec., 27), and that 
the truck was .going about five miles an hour (Idem), and that 
until "it hit the raise it was not going over three miles an 
hour. (Idem). 
Witness further testified that the tnJCk had crossed over 
the main line (on which was the train) all except the rear end 
and that the truck was struck on its frame extension not over 
six inches from its rear (118. ~c., 28), as has been above 
shown. 
Witness was asked when he holloed at Cashell, did Cashell 
show any sign of hearing- him or not. To which he r'~plied 
(MS. R.ec., 27): 
"I thought he did, and I pointed down the railroad. I 
thought he looked up at me; when I holloed at him the second 
time I thought he looked up at me and I pointed down the 
railroad. 
Q. Did he look down the railroad f 
A. I don't know.'' 
P. E. Taylor, who was driving the truck behind Ca,shell 's 
truck, and who was about twenty yards behind Cashell at the 
building, testified however th~ t he did not hear anybody hollo 
as they passed the l,luilding (1\IIS'. Rec., 73). It is reasonable 
and probable therefore that Cash ell did not hear Enroughty., 
on account of the 1ioise made by the motors of the trucks. 
Nor coming along the lo,ver. grade of the road in question 
was he then in a position to be able to see the train, on ac-
count of the obstruction made by the bushes and honeysuckle 
to which reference has been made. Cash ell, it appears had 
not then ''gotten up the raise''. (MS. Rec. 21.) 
It may here be stated that this clump of bushes ·was tes-
tified to be thirty feet from the north rail of the main line of 
the railroad company (]viS. Rec., pp. 74, 75), and although 
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:Nfr. Martindale, the civil engineer of the company, was sent 
down by the company to the scene, to make measurements 
and make a blue print of the tracks and location in question, 
when he was asked what 'vas the 'vidth of the right of way 
down there, replied he did not know (MS. Rec., 114). Under 
these circumstances, it may b,e fairly presumed therefore 
that the right of "ray at the locality in question was at least 
the usual width of eighty feet, or forty feet on each side from 
the center of the main-line track; particularly as there is a 
spur line track still further north of these bushes, whether a 
private spur track or not. This clump of bushes with. honey-
suckles growing over, was in close proximity to Lewis street 
and certainly within one hundred feet of the public crossing. 
(1\IS. Rec., 77, 113.) Consequently, it was negligence, in the 
company not to have removed these bushes, and a violation 
of the provisions of Section 3986-a of the Code of Virginia. 
If, however, not on the Company's property, still these bushes 
'vere physical factors to be considered in measuring the Com-
pany's conduct. 
Witness Enroughty further testified that he heard no bell 
on the engine rung (l\iS. Rec., 34), and that he was' in a posi-
tion to have heard any signals if they had been ·given (MS. 
Rec,. 33). · 
Witness further testified that Lewis S'treet was a public 
highway ( lviS. Rec., 29). And as to the frequency of the 
use of tl1is street the witness testified that he had seen ''as 
high as five or six automobiles passing back and forth ~uring 
the day'' while he wa~ working there;_ and that he had ''seen 
school children going backwards and forwards across there 
in the morning and afternoon'' Ci\IS. Rec., 32) ; that while 
he was working there, ''there were a couple of families, I 
think, and I think three or four children that had to cross 
there morning and afternoon.'' (Idem.) 
As to the location of the body of Cashell after the accident, 
the witness testified as follows C~I.S. Rec., 28): 
"'A. ::Mr. Cashell 's ·body 'vas laying seventy-two feet from 
the crossing up on the east (south) side of the main line-
about 72 feet. 
Q. Was that on the same side as the truck! 
A. On the same side as the truck. 
Q. Was Mr. Cash ell alive or dead when you got there? 
A. He was dead when I got there. 
Q. Did you notice 'vhn.t portion of his body was struck? 
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A. No, l did not. I saw blood on his head, and one of his 
feet was off. · · 
A. One of his feet cut off, yes; and blood over his head. I 
did not examine his head at all." 
P. C. Pockington, the other witness and workman upon the 
building, testified as follows (1\IS. Rec., 55) : 
"A. Well, Mr. Enroughty and myself were up there work-
ing; we had a habit every morning on hearing this train blow, 
of saying 'Here comes Tony'. We h~ard him blow that morn-
ing, and I said to Gus 'Tony's coming', and we· turned around 
to face the railroad to see him go by; and about that time 
I saw this truck come out of the lumber yard; it came up 
along side of the track to the crossing, and at that timo the 
train was coming south·; the man drove on up on the spur 
track and came almost to a full stop, and I thought he was 
going to stop· and let the train go by, but instead of that he 
immediately pulled off and went on the track in front of the 
train. Then I was so busy watching him to see if he 'v~s 
going to make it, I was in hopes he would get across, and the 
next thing I saw was the timber and stuff from the truck 
· flying up in the air. 
Q. When he pulled off of the side-track and started aeross 
the main track, how far was the train from the crossing Y 
A~ When he started to move from the side-track f 
Q. Yes, and was crossing the main . track? 
A. I judge between 75 and 100 yards. 
Q. Did you look at the train continuously from that time 
until it struck the truck~ 
A. No, I watched the truck more than I did the train. 
Q. Was the train in your view during that time 1 
A. Yes, I could have seen itJ sure. 
Q. Did the engineer ring any bell, or sound any gong 
there? 
A. I don't remember hearing any bell ; he did blow a wbis~le. 
Q. \Vhen did he first blow the whistle 1l 
A. You mean the first whistle I heard? 
Q. Yes, the first whistle you heard; where was the train 
thell f 
.li .. The first whistle I heard 'vas when he blew the regular 
crossing signal; the train had not gotten in sight then, it 'vas 
maybe a quarter of a. mile do'vn the track beyond the bend. 
Q. It was not in sight of you from where you were on the 
building? · 
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A. No. 
Q. You could see towards West Point, but your view was 
cut off by a curve? 
.A. Yes. 
Q. "\Vhen did it next blow1 · 
A. vVell, just as soon as this truck started to move off 
the spur track on to the main line he commenced to blow the 
regular alarm whistle. 
Q. Is that the time he was 75 or 100 yards away from the 
crossing? 
A. Yes, sir, I will say he was. 
Q. Did the engineer slo'v down his train before he struck 
the truck? 
A. I would not say wl1ether he did or did not; I was watch-
ing the truck. 
Q. How far, after the train struck the truck did the train 
rtm before it came to a stop1 
A. I don't kno'v the exact distance, because I did not 
measure it, but it run-certainly three or four hundred yards. 
Q. You don't know whether there is a curve west of the 
siding, and 'vhere he stopped with reference to the curve-
going into Richmoud 1 
A. He stopped in the curve. Wl1en I got down and went 
to the truck and th~ man's body I could look down the track 
and see the rear coach of the train. 
Q . .At what rate of speed would you say the train was run-
ning at the time it struck the truck? 
A. I should think between 40 and 45 miles an hour. 
Q. How soon after the collision did you notice any slowing 
do"7n ·of the train 1 · 
A. It semed to me he began to slow immediately he hit 
the man. 
Q .. What part of tl1e truek did the train hit1 
A.. Just to the rear· of the rear wheels. 
(~. Just to the rear of the rear wheels! What part of the· 
truck did it strike 1 
..A.. I saw the mark on the body of the truck. 
Q. Do you mean the frame 
A.. The frame, yes, sir; there was no body on the truck, 
just a frame. 
Q. How far was that mark on the frame from the rear end 
of that frame? 
A. I didn't measure that but I should say probably in the 
neighqorhood of two feet; between eighteen inches and two 
feet, as well as I remember." 
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"'\Vitness was asked as to the rate of speed of the truck 
(MS. Rec., 58) : 
"Q. Do you kno"r at what rate of speed the truck was 
traveling, from the time the front of it got into Lewis Street 
until it got across¥ 
A. No; he was going very slow. 
Q. Did he increase the speed after he got up on top of the 
rise there-it goes· up an upgrade there 1 
A. 'Vhen he got up on the top of the rise, on the spur-
track, he came almost to a full stop, and I thought he was 
· going to stop ; and then he increased his speed. 
Q. From the time he increased his speed until ho was 
struck, how fast would you say he was running? 
A. Certainly not more than-well, between three and five 
miles an.hour; I don't see how he could have been runnin-g 
any ~aster.'' 
The witness gave testimony as to the bushes obstructing 
the view of the driver of the truck as he came eastwardly 
along the road leading from the lumber yards, which testi-
mony has been hereinbefore alluded to. In tlris connection 
the witness was asked on cross examination (MS'. Rec., 61): 
'' Q. N o,v, as 1\{r. Cash ell came up this road-came out of 
the lumber yard and came up the road parallel with the rail-
road, when he reached this point 'vhere this road paraHeling 
the railroad entered into Lewis Street at a point twenty-five 
or thirty feet from the track there .was absolutely nothing 
there to obstruct his view in any particular, was there~! 
A. I don't think so. 
Q ...... t\.nd these little bushes over here, that you mentioned 
are the bushes which you referred to in your testimony on 
direct examination! 
. A. Yes." 
On re-direct examination, the witness testified as follows 
(~I.S. ·Rec .. , 63) : 
'' Q. From the time the front of the truck got by those 
bushes and proceded on across the railroad track, was 
there anything to have prevented the engineer from seeing 
that truck ·proceeding on those tracks, and going on to the 
tracks ahead of him-from the time the front of that truck 
came out from behind those bushes f 
A. No. 
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Q. I mean if the engineer was in sight, that is, down where 
the engine came around the curve there? 
A. If he was on a straight stretch of road. 
Q. If he was on a straight stretch of road at that time there 
'vas nothing to prevent him seeing that truck going on the 
track, and up on the track, proceeding across V 
A. No. · 
Ql. How far east of the crossing is the curve that you said 
the train was behind, or out of sight around, when the en-
gineer ble'v the whistle for the crossing-the regular cross-
ing signal? 
.A.. You mean .towards "\Vest Point? 
Q. Yes; how far is that curve away from the crossingt 
A. It is betwen a quarter and a half a mile as near as I 
can judge the distance by looking .. 
Q. That is your best estimate? 
A. Yes, that is my best estimate~" 
The witness also testified as to the frequency of the user of 
the Lewis Street crossing (MS. Rec., 64) : 
''Q. Will you state whether that public crossing-the street 
itself and the railroad crossing-was used by the public at 
that time, and whether it was used much or little 1 
A. Why, it was used right much. 
· Q. Who used it? 
A. Well, there are lots of people who walk up and down 
Lewis Street across .the crossing; then there are seeral ve-. 
hicles driving in and out of that lumber yard that use it. 
Q. Did the employees use it in going to and from the lum-
ber yard? 
A. Some of them do. All those who drive do.'' 
At :NIS. R.ec., p. 65, the ·witness was asked as to the average 
daily use by pedestrians and vehicles; to which he replied 
that it was a right hard question for him to answer as he 
never paid special attention to it; whereupon, the witness 
being asked to give the best estimate he could, stated: 
''I would say the average daily usc was fifteen persons 
'valking and probably :fifteen vehicles-taking the average of 
P.very day I was down there. Some days maybe there would 
not be any.'' 
P. E. Taylor, another witness for the pla1utiff, who was 
driving a truck behind the truck being driven _by Cashell, 
testified as follows (:!viS. Rec., 68): 
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'' Q. Tell the jury, just before the accident or the collision 
between the train of tl1e defendant and the truck driven by 
Mr. Cash ell, where you started from and where you. were 
going' . 
A. Well, that mon1ing we left our truck the night before 
with a load of lumber on it and we unloaded it that mo1ning 
at the lumber yard and was going out to get some more; we 
started from the lumber yard, and he was leading me out, and 
· he pulled up on this track ; I didn't see any train and don't 
guess he did either-
Mr. Marks: We don't want you to indulge hi any guess-
ing. · 
Witness: I didn't see any train; T don't know what he 
saw, but he pulled on across this track; 'vhen his front wheels 
_:_the front end of his truck was on the main line I heard a 
whistle blow and I looked up and saw the train, and by the 
time I got my truck stopped the train had hit his truck. 
· Q. Yon say when his front wheels got on the main line 
track you heard a whistle blow, and you looked up-where 
was the train then, how far from the crossii~g? . 
A. One hundred yards down the track as near as I could 
figure. . · 
Q. That. is towards '¥est Point? 
A. Yes, sir, towards 'Vest Point. 
Q. Did the train slo'v down any before it got there' 
· A. Not so I could notice it; I didn't see it slow down a 
bit; I was in my truck though; I don't think it slowed down 
a bit; I can't say though. 
1Ir. Marks: I object to the witness telling what he thinks. 
The Court: 'Vitness, don't tell what you think; just tell 
what you know. 
Q. How much of the truck had gotten across the track when 
when the train struck it f 
A. All but two feet of the rear end of the truck. 
Q. What part of the truck was struck by the engine? 
A. The rear end. 
Q. What do you call the rear end, the frame, or what? 
A. Struc.k the frame. 
Q. I will ask you to look at this picture here, which is a 
picture of this model of truck, and point out to th€! jury 
what part of that truck was ·struck by the engine f 
A. It was struck right there where that spring is, right 
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by the rear wheel; it got hung up by the front of this train 
and I think it turned the truck around and threw him under 
the train. 
Q. I-Iow far did it lrnock that truck when it. was struck? 
A. The truck was sixty-three feet. 
Q. Where was Cash ell's body found after the collision 1 
.A.. He was eighty feet and seven inches. 
Q. From where 1 
.A.. From where he was struck. 
Q. And it drove that truck, you say-how many feet 'fu.d 
you say? 
A. Sixty-three. 
Q. Did Gash ell die as the result of his injuries' 
.A. Yes, sir. 
Q. How long after he was struck, did he die? 
A. He drew two breaths after I got to him. 
Q. You got down and went to him as quickly as you could Y 
A. Yes, sir. . . 
Q. I-Iow fast was the truck traveling after it got to Lewis 
Street, and was pulling up that grade and crossing the track, 
at the time it was struck~ 
A. As near as I can say, it was between three and five miles 
an hour .· 
Q. You were following him' 
A. Yes, sir. 
Q. How was the road there' 
A. The road was right steep, up grade, where he had to · 
go up and over the railroad-straight up grade. 
Q. Do you lo1ow the direction in which the wind was blow-
ing that morning? · 
A. No, sir, I do not. 
. Q. Do you know how fast the train was running? 
A. This train was running between forty and forty-five 
miles an hour, I think. 
· Q. How far did the train run after it struck him until it 
stopped. · · 
A. This train went around the curve as far as I could see 
through some trees-around the curve. 
Q. You inean towards H.ichmond. 
A. Yes, sir. 
Q. Did you ever measure that distance? . 
· A. No, sir, I did not, but. I could see the rear end of his 
train; that is all I could see. 
• • .• • tt 
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- Q. Did the engineer, or anybody on that train, ring any 
bell or sound any gong, before striking the truck? 
A. I didn't hear any bell; but heard a whistle-h€1 blew 
the whistle. 
Q. How far 1vere you from the point of collision at the 
time the collision occurred? 
A. :1\{y truck was ten feet behind his, from where it struck 
his truck. . 
Q. You mean you were on opposite sides of the railroad? 
lt. Yes, sir, ten feet." · 
On cross examination, the witness was asked the following 
questions (~S. Rec.,. 75-76) : 
"Q. You say the first time you heard the train blow was 
when it was about one hundred yards-from seventy-five to 
one hundred yards from the crossing-when it blew the alarm 
whistle? 
A. Yes, sir.· 
Q. That was the first time you heard it? 
A. The first time I heard it. 
Q. These other gentlemen ·have testified that they heard 
it blow at the whistle board. You do not mean to say that it 
did not blow there, but simply that you did not hear it? 
A. No, sir, I could not hear it, because I could not hear it 
for my truck.'' 
William E. Clarke, keeper of the Jewish Cemetery, 'vhich 
· borders on Lewis Street and the right of way of the Southern 
Railway Company (and which, incidentally, judging from 
the facts of the present case, appears to be not an inappropri-
ate location for a cemetery) was also a witness for the plain-
tiff. He did not see the collision but heard the c.oncussion 
made by the impact of the collision, and came to the scene 
later. 
The witness testified that Lewis Street crossing was with-
in the city limits of Richmond and the collision oc.curred with-· 
in the corporate limits of the city of Richmond (MS. Rec., 
8;J). The witness further testified that this crossing is within 
the yard limits of the railway company (1\tiS. Rec., .84). 
As to the frequency of the use of Lewis S'treet crossing by 
the public, the w-itness testified as follows (1\<IS. Rec. 80): 
"Q. Your house is how far from Lewis Street? 
A. It faces right on the street. 
Q. Are there many pedestrians that use Lewis Street. 
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crossing, or were there before and at the time of the accident 
-I mean people who walk up and down there Y 
A. Yes, very many, before and after school hours, and on 
holidays and Sundays, such as that; there are a good many 
people, some days as many as 150 people going up and down 
there. 
Q. "\Vha t is the occasion of that? vVhere do these people 
go? 
A. There is a hill the other side of me, known as Indian 
I·Iill, and they use that as a playground and pleasure place. 
Q. In going to and coming from that do they use that 
crossing? 
A. Yes, sir, they go across there and up and down the 
tracks. 
Mr. Marks: That is objected to. 
Q. They use the crossing there, though~ 
A. Yes.'' 
.Again, at MS. Rec., p. 79, the witness testified as follows: 
'' Q. Will you tell the jury whether or not the railroad 
crossing and Lewis Street at the railroad crossing there, were 
used ·by the public much or little, before and at the time of 
this accident? . · 
A. Well, as near as I can come at it there was, I suppose 
around 50 to 150 vehicles-lumber yard trucks, touring cars, 
"ragons and such as that during the day; some· days a great 
deal more than others; hardly five minutes would pass that 
one is not coming or going.'' 
On cross examination, in this connection, the witness testi-
fied apparently as to tl1e constant daily use, as follows (MS. 
Rec.., 88): 
"Q. Don't you lmow it is a fact that nothing like 150 ve-
hicles and pedestrians pass over that crossing on an average 
during the course of a week or a month, and that you are 
giving your figures for some special occasion, and not of the 
average use made of that crossing? . 
A. Well, I mean there are people who cross there-about 
100 to 150 people cross there. 
Q. You mean in the course of time? You didn't mean that 
that number of vehicles and pedestrians would cross there in 
one day, did you 1 
------------------ ---
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A. No, sir. 
Q. As a matter of fact it appears that from six to eight 
qr ten vehicles will cross there, and possibly four or five chil-
dren in going to and from school and that is about all that 
use it on an average? 
A. Yes, sir, something like that." 
It will be observed that this train passed this crose1ing, on 
its regular schedule at 8:41 o'clock A. ~L, ·and the injury 
occurred at 8:42 A. 1\L, according to the testimony of the ~n­
gineman Antone (MS'. Rec., 101), precisely at the time when 
children are going along the streets to school. 
As to the fearful impact and therefore evide.nce of speed 
of the train with which the motor car was struck, the witness 
testified to the following facts (~IS. Rec., 83): 
"Q. Now what was the condi.tion of the truck, with refer-
ence to it."s physical condition, when you got down there 1 
A. Well, the front part of the truck-the front whee1 and 
axle were laying back beyond the rear of it, and the pody 
and the rear wheels were forward of the truck up on the 
side of the track-the side-track coming in there. 
Q. Was the front part of the truck on any part of the side-
track there next to. your house? 
A. Yes, sir, lodged against the railroad ties. 
Q. You mean-
A. Just like it was lodged against the ties, the front part 
of the truck was. · 
Q. And the wheels had been knocked back? 
A. Yes, sir, the front whels had been taken clean out from 
under the truck and left in the rear." 
Notwithstanding the truck was thus dissevered and demol-
ished, the train, it will be. recalled had struck ~he car on the 
frame only from six inches to two feet from its rear-thus 
sho"\\ring with what tremendous speed and momentum the train 
was going. ' 
~Ir. R .. T. English, another witness for the plaintiff, testi-
fied as to the frequency of the user .of the Lewis Street cross-
ing, as follows (~IS. Rec., 47) : 
"Q. Is Lewis Street a publi~ street in the City of Rich-
mond¥· 
A. Yes, sir. 
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Q. It is within the corporate. limits 1 
A. Yes, sir. 
Q. How about the use of it~ Is it much used or not? 
A. It is right much used, yes, sir. 
Q. Was that an active lumber yard at the time1 
A. Yes, sir, I say it is a lumber yard-it is a dressing and 
planing mill, which is pretty active. 
Q. Do you kno·w the kind of people that used that crossing, 
whether it is used by all kinds of people f 
A. Yes, sir, it is a public crossing there." 
On cross examination in this connection the witness gav~ 
the following testimony (~IS. Rec., 51): 
"Q. Now Mr. Enroughty said that there was ari average of 
five or six automobiles a day that went over that crossing. 
Is that _about in accord with your ideas 1 
.A. You mean including trucks, too 1 
Q. Yes. 
A. I would say much more than that. In good weather we 
have probably from five to ten trucks there ourselves. 
Q. Hauling into the lumber yards f 
A. Yes, and there is right much crossing there in going up 
to Oakwood and through that way.'' 
.At MS. Rec., 53, this witness further testified that prob-. 
ably eight or ten pe~ple a day used this crossing continually. 
The witness, "Tho ,, .. as at the time of the collision in the 
lumber company's yard, or office C~IS. Rec., 46), testified 
as to where the train came to a stop, as follows (MS'. Rec., 
52}: 
"Q. Did you see where the train came to a stop after its 
collision with the truck 1 
. A. No, sir, it "ras farther down than .I could see from the 
office. 
Q. Do you remember that there is a curve down to the 
west of the crossing in the direction of R-ichmond f Do you 
remember if that train went around that curve? 
A. It went out of my sight; I could not see from the office 
'vhere the train stopped. 
Q. It went clean out of your sight~ 
A Y . ,, . . . es, s1r . 
.1\frs. Cashell, the mother or" James Latane Cashell, the de.;' 
22 Supreme Court of Appeals of Virginia. 
ceased, testified as to the age of the deceased which was twen-
ty-nine yars, and as to what amount or amounts the deceased 
was making at the time of his death, and other elements go-
ing to ·show the quantum of damag·es 'vhich needs not here to 
be recited (1\1:8. Rec., 89) : 
DEFENDANT'S EVI.DENCE. 
Defendant introduced a photographer, I-I. P. Cook, who 
merely filed in evidence two photographs of views of cross-
ing marked exhibits "X" and "Y" C~iS. Rec., 95). De-
fendant also introduced as a witness R-. H. ~iartindale, a 
civil engineer, who testified as to certain measurements· taken 
by him at and about the crossing (:~iS. Rec., 111). These 
measurements have hereinbefore been alluded to. 
The defendant introduced witness W. E. Antone, the en-
gineel· of the train in question. 
On direct examination, Antone testified .as follows (MS. 
Rec., 97): 
"Q. I want you to state to the jury in your own way just 
what happened on the morning of this accident, frmn the 
time you approached this crossing until after the accident 
occurred. Just talk to the jury and tell in_ your owu way 
what happened, what you did and 'vhat Mr. Cashell did as 
you observed him Y 
A. On that morning we came down there. When I got to 
the road crossing whistle post, I suppose about thirteen hun-
dred feet from the crossing, and the station board is about 
two hundred feet this side of it, nearer the crossing-
Q. This side of the crossing signal board? 
A. Yes, I aimed to blow the crossing signal anywhere from 
twelve to thirteen feet, which· 'vould put me blowing on the 
crossing, and I always blow· at that station board; and when 
I got within two hundred and fifty feet of that erossing-
Q. Now, on this morning, where did you blow thE! first 
whistle? 
A. Right at the whistle hoard, within ten feet of the yard 
limit board. 
Q. How long did that continue? 
A. About fourteen seconds. 
Q. Now go ahead. 
A. When I got within· about two hundred and fifty feet, I 
should judge, of this crossing, this truck came up on the 
side-track and hesitated just ·a moment, just barely hesi-
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tated and then started up again. That hesitation led me to 
think he was going to stop, but when he started across then 
I threw the brakes on in emergency, and was blowing the 
alarm when the truck was struck. The truck was struck by 
the left side of the engine, by the pilot beam, near the rear 
wheel. 
Q. Did the emergency brake stop the train T 
A. It ran about four hundred and fifty,. I should judge, 
beyond the crossing, and came to a stop. 
Q. What did you do then? 
A. We backed back up to near where the gentleman was 
lying, and stopped there and waited until we got ready to 
leave. 
Q. When your engine stopped after you had passed the 
crossing were you around a curve, or were you on the straight 
line? 
A. On a dead straight line. 
Q. You could seP. right ba~k 1.o the crossing? 
A. I had never reached the curve. 
Q. As I understand you, ~Ir. Antone, you just blew your 
crossing signal 'vhistle when you passed the signal board, 
is that right¥ . 
A. No, just about fifteen or twenty feet from there, but 
before we got to the yard limit board. 
Q. You saw the truck come up to the side track did you? 
A. Yes, sir. 
Q. And it appeared to you as if he was going to s~op 
A. Yes, sir, he hesitated as if he was going to stop. 
Q. What did you think about it~ 
A. I thought probably he was going to stop when he hesi-
tated. 
Q. And then he started up to go across? 
A. Yes. 
Q. What did you do when he started to go across~ 
A. Applied the brakes in emergency and began to blow 
the danger alarm. 
Q. Mr. Enroughty testified that he was looking at the train 
and with his naked eye he could not tell whether it slowed 
up any or not, before it reached .the crossing. Can you ex-
plain how the brakes operated and the time it takes for them 
to have effect~ 
A. At the speed I was going I was running about seventy, 
feet a second, and it generally takes about two and two-
tenths seeonds for the brakes to set in full in the emergency; 
that gives you a sLxty-pound breaking power in each and 
every brake on the car. That put me up to the crossing 
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within 150 feet I will say, so it was utterly impossible for 
anyone living to see whether that train was decelerated in 
speed in that 150 feet; but she stopped 450 feet from there. 
Q. Will you please state whether the stop you made was 
a good stop, medium stop or bad stop 1 
A. Yes, sir, that was an exceptionally good stop that nlorn-
ing. . 
Q. Please state whether anything had happened which led 
you to ·believe that ~Ir. Cashell was going to drive across the 
main li~e of your train, before he stopped and then started 
up again'¥ 
A. Will you ask that again, I didn't quite catch it. 
Q .. You stated that when he stopped at the side track, or 
hesitated, you thoug·ht he was going to stop, but he went 
across. Had anything happened prior to that time that 
would have caused you to think he would not stop f 
A. No, sir, not that I saw. 
Q. vVhat was your speed on the morning of the accident 
'vith reference to your average speed.along that part of the 
trackf 
A. Same thing· every day right there. 
Q. ·were you running on time or behind time that day? 
.A.. We were on time-within about a minute of the time, 
late. · . 
Q. About what time of the day 'vas it when you passed 
there? 
A. It was eight forty-two.'' 
Witness then testified that the train was running on ·the 
main-line track.. 
On cross-examination, the witness testified as follows (:l\1:S. 
Rec., 102): 
'' Q. ~Ir. Anton·e, how far is the first curve east o:f the 
Lewis Street crossing on the main-line track that you were 
running on that morning1 
A. I should say that curve is 2,800 feet, very near-2,500 
any way. 
' Q. How far east of the whistle post is that curve'? 
A. I would say about 1,200 to 1,500 feet. 
. Q. .And you were running that morning at the rate of 70 
feet a second? 
A . .About that-48 miles au hour. 
Q. How far east of the crossing could you have seen the 
crossing-the Lewis Street crossing-before you got to it~ 
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A. I could see that Lewis Street crossing 2,800 feet-
about that. 
Q. Where was the truck when you say it hesitated-the 
front end of that truckf 
A. The truck was on the side-track; the front of the truck 
was on the side-track; the wheels between the rails of the 
side-track. 
Q. The front wheels were between the rails· of the side-
track? · 
A. Yes. 
Q. You mean the side-track on the north? 
A. The side-track on the north side, next to the lumber 
yard .. 
Q. That would be on the right-hand sidef 
A. Yes. 
Q. Your position in that engine was on the right hand side 
of the engine 1 
A. Yes, sir. 
Q. How far does your boiler, or the front end of the boiler 
extend out in front of vour seat 1 
A. About fifteen or eighteen feet, I would say. 
Q. How far were you away from the truck when the truck 
disappeared out of your sight, before you struck it? 
A. Probably one hundred feet. 
Q. S'o you didn't see the truck any more within one hun-
dred feet of it. · 
A. No, sir. 
(~. You didn't know what had become of it until you hit it? 
A. No. 
Q~ When did you find out you had hit the truck? 
A. When I heard the crash. 
· Q. And the reason you could not see the truck for one hun-
dred feet before you struck it, was that the end of your en-
gine cut off your view f 
A. Sure, I could not see around the end of it. 
Q. 'Vhere was your fireman? , 
A. l-Ie was sitting on the left seat box, I suppose. 
Q. Do .you know? If you don't kno·w, don't tell us. 
A. No, I don't kno'v where he was. 
Q. But the first information you had that you had struck 
this truck was when you hit it and heard the impact f 
A. Yes, sir. 
Q. Now when you were 250 feet from the crossing where 
was the truck? 
A. The truck was there at that hesitation point I told you 
Q. I believe you said it was on the side track? 
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A. Yes, on the siding. 
Q. How far from the crossing was it when you put on your 
brakes? 
A. Two hundred and fifty feet. The very instant he hesi-
tated and started-he didn't come to a stop, you understand, 
simply hesitated and kept on-then the brakes went on in 
emergency, and the alarm was blowing until we rolled up to 
the truck and struck it; that whistle was blowing continu-
ously, I may say, for over thirteen hundred feet. 
Q. !vir. Antone, how far from the crossing did you first 
see the truck? 
A. Oh, probably six hundred feet. 
Q. And it continued to come from that time until it 'vas 
struck, except that it niade the momentary hesitation that 
you have described? 
A. Yes. 
~ When you saw that truck and you ''rere six hundred 
feet away from it, and it was coming on to the track at this 
public crossing, ·will you tell the jury why you continued to 
run that six hundred feet, or the 350 feet additional, before 
you applied your brakes~ 
A. That road that he was on runs parallel with that side-
track for the little distance along there, and he was coming 
up to it, and that is the reason I could see him that 'distance, 
but when he turned across-(interrupted) 
Q. But you never applied your brakes at all, until you put 
on the emergency brakes which you say you put on 250 feet 
before .getting to the crossing1 
A. Yes, sir. 
Q. You made no effort to stop or slow down until that 
timeT 
A. No, sir. 
Q. And up to that time-the time of the moment of hesita-
tion-the truck had been coming continually in your sig·ht to 
the crossing? 
A. He was· coming up that way; I didn't know whether he 
"ras going to cross, or not. 
Q. Ifow fast was that truck traveling? 
A. I don't know, I could not tell you. 
Q. What was the condition of your track that morning, dry 
or wet track~ 
A. Dry. 
Q. What kind of brakes did you have 1 
A. I had pretty good brakes. 
Q. What make 'vere they1 
.lt. '\V estinghouse air-brakes. 
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Q. And you had been running this road, I believe, on this 
same trip, for forty-six years, less about nine 1 
A. Yes. . 
Q. You are familiar with that road crossingY 
A. Yes. · 
Q. Familiar with the sidings there f 
A. Yes. 
Q. You knew that road crossing was used by the public 
for crossing with trucks and teams, and pedestrians of all 
kinds, didn't you f 
A. Yes. 
Q. How long had that Mill yard b~en there~ 
A. I don't la1ow exactly how long that mill yard had been 
there; the first thing started there 'vas intended for a wool 
mill, they told me. , 
' Q. But that was used as a manufacturhig plant of some 
kind for a good many years? 
A. Yes. 
Q. And that crossing had been used for vehicles and pe-
destrians during all the time you had been Funning along 
there? 
A. I don't know about all the time, but for a good many 
years. 
Q. Now, :Nir. Antone, is this crossing within the yard lim-
its? 
A. It was within the yard limits, yes, sir. 
Q. Of the Southern Railway Company? 
A. Yes. 
Q. Where did those yard limits start, how far east of this · 
crossing? · 
A. About 1,100 feet, I should say. 
Q. So you had been in your yard limits for about 1,100 . 
feet1 
A. Yes. 
Q. How many sidings were in there? 
A. There were three switches in there altogether, but only 
two to the main line. 
Q. One is to a private line in there~ 
A. Yes. 
Q. Do you know what is the width of your yard limits there? 
I mean your right of way? 
A. No, sir, I do not; I don't know anything about that. 
Q. You don't know the width of your right of way? 
A. No, sir. 
Q. You don't know how far your right of way extends from 
your main-line track? 
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A. No, sir. 
Q. Do you rem em be! any physical point that the front of 
your engine was when it came to a stop~ 
A. What do you mean? 
Q. I mean after the accident! 
A. The front of the engine was damaged. 
Q. What part of it was damaged f . 
A. The pilot was knocked down to the rail, and one step 
}mocked off. 
Q. Do you recall anything along the track to indicate where 
the front of your eugne stopped Y 
A. No, sir. 
Q. vVhen you stopped, w·hat did you do 1 
A. Got down and went back to see what the trouble was. 
Q. Did you look around your engine and see if any part. 
was hit? 
A. Yes, I looked a round it to see if anything was on the 
rail. 
Q. You got down and went in front of your engine, did you 1 
A. Yes, sir.· 
Q. And you discovered the broken part of your engine? 
A. Yes. I did that in case anything was hanging down 
there that could cause a derailment. 
Q. Did yon leave your train standing there while yon went 
llack to the point of collision? 
A. I left my fireman there Y 
Q. I mean did you leave it stand there, or did you bnck it 
_back? 
A. Oh, yes, backed it. 
Q. How far west of the crossing did you stop when you 
backed the train back? 
A. I should say within about 150 feet of the crossing. 
Q. Ho,v many coaches did you have in that train Y 
A.. Four-three coaches and a baggage car. 
Q. And then you had your tender and engine. 
A. Yes. 
Q. What was the total length of your train f 
A. I should say over three hundred feet. 
Q. What was the weight of your train Y 
A. I should say that train and engine weighed three hun-
dred tons. This is an estimate. I think the coaches weigh 
about 162,000 pounds each, and the engine is in the 50-ton 
class-from 50 to 70 tons, that is the way she is classed. 
Q. You can stop a heavy train, proportionately, on a dry 
track, in less time than you can a light train, can yon not? 
A. Sure. 
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Q~ That is because the 'veight of the train will take. a greater 
pressure? · 
A. Yes. 
Q. Do you know which way the wind was blowing that 
morning? 
A. N·o, sir; I do not. I don't know whether there was any 
wind at all, or not. 
RE-DIR.ECT EXA1viiNATION. 
By 1\Ir. }.farks: 
.Q. }.{r. Antone, you said your boiler projected fifteen or 
eighteen feet in front of your seat; that is a small engine is 
it not? . 
A. No, she is a 10-wheeler; she runs from 100,000 to i40,-
000 class. 
· Q. }.fr. Fulton asked you if you had made any effort· to 
slow down or stop the train, before you saw Mr. Cashell start 
across 011 the main-line, and before you put 011 your emer-
gency brake; and you said you had not, that you applied your 
brake first ''rhen your emergency went on, when you saw he 
~vas going across. \Vhy didn't you slow down prior to that 
time, or was there any reason apparent to you why you should 
have slowed down prior to that time f 
A. I had no idea he was going to start across the crossing, 
or cause me to even go into emergency. 
Q. Was his view obstructed in any way? 
1\.. No, sir, I don't think so. 
. Q. You could see him? 
A. Yes; I don't think anything obstrdcted him. 
· (l. And you thought he was going to stop until you saw, 
after he hesitated, that l1e started on across? 
A. Yes, sir.'' 
This was all the testimony introduced by the defendant. 
Although the truck was struck on the fireman's side of the 
track, and although the engineman, as above shown, admitted 
that the truck disappeared from his sight behind the boiler of 
the engine when the train was one hundred feet from the 
crossing and he did not know what had become of the truck 
until he hit the truck and heard the crash; and although the 
defendant, in view of the. plaintiff's evidence, found it neces-
sary to introduce affirmative testimony on it.s part before 
demurring to the evidence-yet the defendant's full story was 
not told: the fireman was not introduced, nor his absence 
accounted for. This is significant, and 'vhat implication the 
30 Supreme Uourt of Appeals of Virginia. 
law allows a jury to deduce therefrom will be alluded to 
further on in this petition. · 
PLAINTIFF'S REBUTTAL EVIDENCE. 
In further rebuttal of the engineer's statement that the 
train ran only four hundred and fifty feet beyond the eross-
ing before coming to a stop, plaintiff introduced a witness, 
W . . <!· Knight, who testified as follows (~18. Rec., 116): 
"Q. Where do you live? 
A. 3405 Holling Street. 
Q. How far west of the Lewis S'treet crossing-that is, to-
wards Richmond 1 
A. How far do I live from Lewis Street crossing¥ 
Q. Yes, coming towards Richmond. 
A. Well, I suppose it would be half a mile. 
Q. Did you see the ·passenger train that struck Cashell 
on March 23, 1926, come to a stop after the collision Y 
A. Yes, sir, I saw it. · 
Q. The engineer here test~fied-
The Court: Don't tell what the engineer testified. 
Q. How far was the engine, where it stopped, west of tile 
Lewis Street crossing 1 
A. It was about forty rails west of the Lewis Street cross-
ing, as near as I could come at it, from what I could see from 
my window. That is how I knew he had hit something, be-
cause he never stop~ unless something happens; I never have 
before seen him stop anywhere in. that section along there, 
and I knew something had happened, and I ran up there to 
see what was the trouble, and he was out of the cab looking 
arollnd in front of his engine, and he got back in his cab and 
backed his train up to the accident. 
Q. Did you count the rails from that point back to the 
crossingf 
A. Yes,.sir. 
Q. And you say it was about 40 rails f 
A. About 40 rails. 
Q. And those rails are about 33 feet long1 
A. Yes, sir. 
Q. You went up there immediately you saw the train stop f 
A. Yes, sir. 
Q. And you saw him looking around the front of his en-
gine, and get back on his train and back back, and you counted 
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the rails from where the engine was standing back to tl1e 
crossing~ 
A. Yes, sir. 
CROSS EXA~·liNATION. 
By Mr. Marks: 
Q. How far is your house from the track? 
A. Well, I suppose it would be about a city block. 
Q. On which side of the track? 
A. Well, I suppose that would be-
Q. Were you on the Fulton side or the Richmond City 
side? 
A. I am on the Fulton side. 
Q. So you are on the south side of the track' 
A. I suppose you would ~all it the south side? 
Q. And you live about half a mile from this crossing? · 
A. Yes, sir. 
Q. Do you know the number of feet in a half mileY 
A. Well, now, I don't know that it is exactly half a mile, 
I am just guessing at the distance. 
Q. How far were you from the point where the train 
stopped, do you know Y 
A. Well, I don't know exactly. 
Q. Can't you give us some idea of how far you were from 
'vhere the train stopped Quarter of a mile? 
A. I don't think it 'vould be that far. I would not like to 
say because I really don't know. . 
Q. Had the train backed up before you got there to it 7 
A. No, sir. The engineer was on the ground looking at 
the front end of his engine when I got up there on the rail- · 
road. 
Q. Did you. go on back to the scene of the accident Y 
A. Yes, sir. 
Q. Did you count the rails at the time? 
A. I didn't count them right then, but did afterwards. 
Q. Ho·w long afterwards? 
A. That afternoon. 
Q. You counted them that afternoon f 
A. Yes, sir. 
Q. Did you make any mark along the track where the end 
of the train was f 
A. Well, it was about at the whistle post. 
Q. Which end of the train' 
A. The front end. 
Q. The engine end 7 
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A. Yes, sir. 
Q. You don't know how long the train was, do you 1 
A. No, sir.'' 
R. H. Martindale, a witness for the defendant, testified that 
the length of the rails in that locality were 33 feet (MS. R.ec .. , 
114). .S'o that this train did not stop until it was 1,320 feet 
from the crossing. Knight also located the engine end of 
the train as ''about at the whistle post". The blue print of 
the locality made by R. H. Martindale, and filed in evidence, 
shows that this whistle post is at least the above-mentioned 
distance from this crossing. 
The engineer testified that the train was 300 feet long 
(MS. Rec., 109). When he said that the train stopped 450 
feet from the crossipg, the natural meaning of the statement 
and the .idea soug·ht to be conveyed by him was that the dis-
tance traversed by the train after passing the crossing· was 
only 450 feet. This is the natural meaning of the language 
used by the engineer, certainly therefore an inference that 
may be drawn by the jury; and it certainly is not necessiu·y 
inference from the statement of the enginee.r that the rear 
end of the train stopped 450 feet from the crossing and that 
the train went 750 feet beyond the erossing. This question, 
however, is immaterial, because whichever view may be taken, 
the same resu:lt follows. If the former is the. view that may 
have been talren by the jury, and one therefore which the 
Court must take,-then the train went approximately three 
times as far as the engineer said it did before corning to a 
stop. If the latter vie'v be taken, then the train went ap-
proximately twice as far. In the first instance the train went 
· 870 feet further than the engineer would have had the jury to 
believe; and in the other instance 570 feet further. And all 
this with a Westinghouse air-brake system in first-clas~ work-
ing condition and operative over the entire train 'vith a heavy 
manifest and a dry track. It is clear, therefore, on the en-
gineer's unconscious admission, and the implications arising 
therefrom, that these brakes were never put on until the 
plaintiff's decedent was struck and killed, and certainly not 
250 feet before the train got to the crossing. This subject 
will be discussed, however, more fully below. 
HOW FACTS DETER:a1INED. 
In determining what are the facts in the present case, it is 
essential to bear in mind : 
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" * "* * The familiar rule applicable to demurrers to evi-
dence that the demurrant is considered as admitting the truth 
of all his adversary's evidence and all just inferences that 
can be properly drawn therefrom by ~he jury, and as waiving 
all his own evidence which conflicts with that of his adversary 
or which has been impeached and all inferences from his own 
evidence (although not necessarily in conflict with his ad-
versary's) which do not necessarily result therefrom." Davis, 
IJirector General v. Ellis, 146 Va. 366, 386; Duncan v. Carson, 
127 Va. 306. 
The en,qineer adrnits that he saw Gaskell approaching the 
crossing when the engine was six hu.n(b·ed feet fro'm the cross-
1-n,q; and while at one point, when the front of the truck was 
between the rails of the north siding track, the truck hesi-
tated, at no time did the truck stop moving on, towards and 
into the main line track. 
Admitting for the purpose of the discussion that the en-
gineer thought that the driver of the truck was going to stop 
at the time the truck slo,ved down or hesitated (evidently 
this apparent hesitation was caused by the shifting of the 
geai·s) ; admitting that the engineer had a right to so think, 
it is. still important to know the distftnce from the crossing 
of the engine at the time the truck started, or rather never 
stopped moving into and upon the main-line track, and the 
speed at which the train was running at the time; and when 
and where brakes were put on, and if at all until Cashell 
was hit and killed. On this subject there is a conflict of the 
evidenee; and these conflicts are resolved in favor of the 
plaintiff; all inferences that may be drawn in favor of the 
plaintiff, must also so . be drawn. 
The conflicts in the evidence are set out in parallel colun:ins 
below: 
CONFLICTS OF EVIDENCE. 
(1) Antone said when Cashell 
started across main-line track 
the engine was 250 feet or 
831h yards from the cross-
ing, and at that time he be-
. gan to blow the distress Rl rr-
nal. 
Defendant's Testimony. 
(1) Enroughty said when 
the engine was 100 yards or 
300 feet from the crossing 
Casheir was going across the 
main line track. 
----------~~~~ 
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(2) Antone said the train 
'was going 48 miles an hour 
or 70 feet a second. 
(3)· Antone said he applied 
the emergency brakes when 
2!10 feet from the crosiing. 
Pocldington said 75· to 100 
yards, or 225 to 300 feet. 
Taylor said the train was 
100 yards or 300 feet away 
when Cashell was actually on 
the main track. 
(2) Enroughty said the 
train 'vas going from forty 
to forty-five miles an hour. 
Pocklington said the train 
'vas going between 40 and 45 
miles an hour. 
Taylor said the train was 
running between 40 and 45 
miles an hou·r. 
(3) Enroughty said be saw 
no signs of emergency hrakes 
going on, and the train did 
not slacken up at all l>efore 
reaching the crossing. 
Tavlor said that the train 
did not slow down so he could 
notice it; that he didn't see 
it slow down a bit. 
Pocklington said, while he 
was watching the truck more 
than he was the train, that 
it seemed to him that "he 
(the engineer) began to slow 
down immediately he hit the 
man''. 
Note: InN. & W. Ry. Co. 
v. .Arrington, 131 Va. 564, 
570, testimony identical with 
the above 'vas held to be 
''abundant testimony to the 
effect that the speed of the 
train was not slackenHd lin-
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( 3-a) After testifying that 
it generally takes about two 
· and two-tenths seconds for 
the brake to set in full in the 
emergency, which gives a 
sixty-pound power in each 
and every brake on the car; 
and that this full brakeing 
power was on the train when 
the engine 'vas 150 feet from 
the crossing,-Antone then 
st.ated that it would be im-
possible to see whether that 
train was decelerated in 
speed in that 150 feet-' 'but 
she stopped 450 feet f:rom 
there." (MS. Rec., 100.) 
l 
til just as the instant of the 
casualty or thereafter al-
though the engineman testi-
fied he had put he could have 
done to slacken the speed of 
the train. 
(3-a) 1. This statement of 
Antone's is in conflict with 
physical laws, and therefore 
contradicted by the testimony 
of Enroughty, Taylor and 
Pocklington, mentioned in 
item (3) above, as in effect 
held inN. db W. Ry. Co. v. Ar-
rington, supra. 
2. As said ·in 8 ouJhern Ry. 
Co. v. lViley, 112 Va. 183, 
191: 
"Courts are not so deaf to 
the voice of nature or so blind 
to the laws of physics that 
every utterance of a witness 
in derogation of these laws 
will be treated as testimony 
of probativ~ value because of 
its utterance. A court will 
treat that as unsaid by a wit-
ness which in the very na-
ture of things could not be as 
said.'' 
If this be true as to the de-
murree 's testimony-it is 
even more true as to demur-
rants. 
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That a Westinghouse air-
brake system in first· class 
working oondit1on, exertin,g 
a sixty pound breaking pow-
er in each and every l>rake 
on the cars on a heavy train 
consisting of four coaches, 
engine and tender, on a dry 
track, practically level, on 
train going 48 miles an hour, • 
or 70 feet a second, wiH not 
show itself to the eye-sight 
for 50 yards or 150 fe£!t-is 
too great a tax on human 
credulity . 
3. Besides, the engineman 
predicated this statement on 
the assumption th~ t the train 
was going at a rate of speed 
of 48 miles an hour or 70 feet 
a second· (MS. Rec., 100)-
whereas all of the plaintiff's 
eye-witnesses testified ·that 
the train was going at a rate 
of speed of from 40 to 45 
miles an hour, or 60 to 621/2 
feet a second. Oonsequently, 
on a demurrer to the ev.i~ 
dence, it is not claimed or 
shown that if the brakes had 
been put on at the latter rate 
of speed the slackening of the 
speed would not have shown 
up in tlie distance stated;. 
and, hence under the doetrine 
laid down in N. & W. R:'J. Co. 
v . .Arrington, supra, it is es-
tablished that the brakes 
were not put on "until just 
at the instant of the casualty 
or thereafter''. 
4. Judging from Antone's 
statement '' * • e but she 
stopped 450 feet from there'', 
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..... '··. 
that is from the crossing, this 
· was of course an admission 
that if he had put the brakes 
on where he s·aid he did the 
train would have stopped 450 
feet west of the crossing 
(making 450 plus 250 feet, ·or 
700 feet in all, or rather 450 
plus· 250 plus the length of 
the train, to-wit, 300 feet, or 
1,000 feet in all). In other 
words, Antone admits that · 
after the emergency brakes 
were put on the train the en-
gine would have stopped in 
1,000 feet therefrom. Now it 
is proven by the most incon-
t~stable testunony that the 
train did not stop u-ntil the 
head end of the train or en-
gine wa.s 1,320 feet west of 
the crossing-th~ts power-
fttrlly. corroborating the testi~ 
'lnony of plaintiff's witnesses 
anrl proving that the brakes 
we·re not put on until after 
Cashell was struck. S'ee (3-b) 
below. 
5. The fearful injury to 
Cashell, the distance he was 
hurled, one foot being cut 
completely off his body; and 
the utter demoliti!on of. the 
truck, although it was struck 
only on its frame within two 
feet from its rear, also indi-
cates that the train was go-
ing at full speed whet1 Cash-
ell's car was hit. Thus, in 
Alabama Great Southern R. 
Co. v. JJfolette, 207 Ala. 624 
90 So. 644, it was held that 
evidence as to the nature and 
extent of injuries to a truck, 
struck by a train at a cross-
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(3-b) Antone said the train 
stopped 450 feet west of the 
crossing. 
By way of further empha-
sizing the fact that the train 
'vent only 450 feet beyond 
the crossing, Antone said 
that he had ''never reached 
the curve'' west of the cross-
ing when the train came to a 
stop; and that the train was 
on ''·a dead straight line'' 
'vhen it stopped. 
(4) Antone 'vas silent as 
to whether the engine bell 
was rung. 
The fireman was not put 
on the stand, or his absence 
accounted for. 
ing, was relevant as showing 
the speed of the train. 
It is further to be noted in 
this connection that although 
the pilot of the engine was 
''knocked down on the rail'', 
yet the train ran 1,320 feet 
thereafter. See also (3-b) be-
low. 
( 3-b) l{night said by ac-
tual count made by hhn that 
day, the. train went 40 rail 
lengths. which-the rails be-
ing 33 feet long-was 1,320 
feet west of the crossing. 
Enroughty said the . train 
went 300 or 400 yards and 
stopped on the curve. Pock-
lington said the train certain-
ly ran 300 or 400 yards after 
it struck the truck, and that 
the train stopped in the 
curve, and further said when 
he got down and went to the 
tr;L~dk a.nd ihe man's body, 
he could look down thfr track 
and see the rear coach of the 
train. Taylor said the train 
went around the curve as far 
as he could see through some 
trees. English .said it went 
out of his sight. 
( 4) Enrougl1ty said he 
heard no further signals than 
the whistle, and that he· was 
in a position to have heard 
them if they had been given. 
Pocklingion said he did 
not remember hearing any 
bell. 
Taylor said he did not hear 
any bell. 
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N ot.e: In 23 C. J. 47, this 
is said: 
''Negative testimony may 
constitute strong proof where 
positive evidence could hard-
ly fail to exist if the fact ac-
tually occurred and none 
such is discovered, and it may 
acquire great force from the 
neglect of the adverse party 
to call witnesses who know 
positively whether or not the 
fact in dispute occurred, or· 
to explain their absence.'' 
In the case of Fegels vs. 
Great Northern Ry. Co., 120 
Minn. 31, 138 N. W. 945, 946. 
certain 'vitnesses for the 
plaintiff testified that they 
were in a position to have 
heard signals, if such had 
been given, and heard none. 
On the part of the defendant, 
the engineer testified that he 
gave the usual signal whistles 
and that his fireman rang the 
bell. The fireman was not 
sworn, and the defendant of-
fered no other evidence on; 
this issue. The Court in 
holding that the question was 
properly for the jury, said: 
''The defendant offered no 
explanation of its failure to 
produce the fireman as a wit-
ness, and the jury had the 
right to consider this in de-
termining the truth of the en-
gineer's testimony.'' 
'Of course, therefore, in the 
present case, since the en-
gineer was significantly si-
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lent on the subject as to 
whether the bell was rung 
and the fireman, with added 
significance, was not pro-
duced or his absence ac-
counted for, the fo:reg~oing 
evidence of the plaintiff es-
tablishes the fact that the en-
gine bell was not rung. 
In addition to the foregoing principles which establish the 
fact in the present case that the engine bell was not rung 
and the brake~ not put on the train until after the plain-
tiff's decedent was struck and killed, there is another prin-
ciple of the law which likewise leads to the same result. 
The fact that the engineer's testimony as to where the train 
stopped is shown to be false by the convincing testimony of 
numerous and disinterested witnesses; and the fact that this 
question was a material one on the issues involved in the 
case, clearly authorized the jury to disc.redit the "testiinony · 
of the engineer in part or in whole on the ''sound old maxim'' 
-the maxim of the la'v "which does not stop at nisi pri'ltS 17, 
and which "must still be given some force as a legal prin-
ciple" (25 C. J. 662)-the maxim "Fals'lltS in uno, fals·us in 
omnibus''. 
In 28 R. C. L. 659; Subject, Witnesses, Sec. 244, this is 
said: 
''It is a general principle of law expressed in the maxim 
falsus in 'lfflO falsttS in omnibus that 'vhere a 'vitness wilfully 
testifies falsely to. some material matter in a cause, the jury 
are at liberty to disregard his testimony in other respects, 
unless it be corroborated by other proof.'' 
The meticulous exectitude in number of feet; reinforced 
by the deliberate statement that the train stopped on the 
·straight track and had not reached the curves-of course 
shows that the statement by the engineer that the train 
·.stopped 450 feet beyond the crossing was a wilful misstate-
ment of a fact. 
. AR defining what if;;; a. 'vilful misstatement, Wigmore on 
Evidence (2nd Ed.), Vol. 2, Sec. 1013, quotes Bowers C. TT. 
-in A.nnesty v. An.Qleson, 17 Ho,v. St. Tr. 1139, 1421, as fol-
lows: 
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''You will permit me to observe that there is a great dif-
ference between not recollecting circumstances, and a wit-
ness swearing to those that are false. The not recollecting 
may consist with integrity; the swearing to a falsehood never 
can.'' 
Consequently the jury would be authorized on the above 
principle to discredit the testimony of the engineer that he 
had put the brakes on the train when he saw the plaintiff's 
decedent in a position of peril-even if there had been no 
contradiction of such evidence directly or circumstantially. 
This view is further confirmed by the fact that it was to 
the material interest of the engineer to shield himself, both 
from his own liability and from the condemnation of his 
~mployers. A view which is still further confirmed by the 
significant omission of tho defendant to put on the fireman, 
or account for his absence-the defendant thus seeking to 
establish something affirmative without telling the 'vhole 
story; and omitting to present the only man who was with 
the engineer, and one who could have ·corroborated the en-
gineman 's statement, i.f the engineman 's statement was true. 
See Tegels v. Great Northern Ry. Co.~ 120 Minn. 31, 138 N. \ 
Vv. 945, cited s~tpra; and compare Aragon Coffee Co. v. Rog-
ers, 105 Va. 51, 58. 
As, on the foregoing principles also, the jury might have 
determined that the engineman had not thrown the brakes 
on the train when he saw the peril of the plaintiff-on the 
demurrer to the evidence the Court must so determine. 
ASSIGN~IENTS OF ER,R.QH .. 
It is respectfully submitted that the lower court erred in 
the following particulars: 
:b.,irst: The lower court erred in sustaining the demurrer 
to. the evidence, and in not overruling the demurrer to the 
evidence and in not entering up judgment for the plaintiff 
for Eight Thousand Five Hundred Dollars, the amount of 
damages assessed by the jury. 
Second: The lower court erred in ruling out of the evi-
dence the ordinances of the City of Richmond, as set out in 
Plaintiff's Bill of Exceptions No. 2 (~IS. Rec., 125). 
-~--~- - -----




Taking up the second assignment of error for discussion 
first, this ordinance of the City of Richmond provides that: 
. ''If any engine or other vehicle be drawn or propelled 
upon a railroad or rail track in a street at a greater rate of 
speed than four miles an hour, the person 'vho does it or 
causes it to be done or assists in doing it, or causing it to be 
done, shall pay a fine of ten dollars. ' ' (MS. Rec., 125.) 
The Court held that this ordinance applied only where 
the railroad track ran "longitudinally with the streetsn and. 
did not apply where the railroad track merely crossed the 
street, without running longitudinally with it (!viS. Rec.., 
126). The Court thus construed the words "in a street", as 
meaning exclusively longitudinally, rather than 'vhere the 
railroad track ran across the street merely. The Court fur-
ther held that if this ordinance did mean otherwise than what 
it construed it to mean, that "the ordinance in this part of 
the city where this train 'vas being operated at the time 
would be unreasonable as applied to that locality'' (lVIS. Rec,. 
126). . . 
The ordinance also provided for the ringing of the loco-
motive bell, and that-
'' S'uch bell shall be rung whenever the said engine is about 
to pass the crossing of any hvo streets, and shall continue 
ringing until such engine shall have passed such crossing; 
and if any engine shall pass across any street in this city 
'vithout first ringing and continuing to ring said bell in manner 
aforesaid, the owner of said engine as well as the person 
then having control, conduct and management thereof, shall 
each be fined,'' etc. 
The Court held that the provision as to the ringing of the 
bell required the ringing of the bell "at the intersection of 
two streets", but that the provision did not apply to the 
simple crossing over one street (lVIS. Rec., 126). 
Plaintiff objected and excepted to the rulings of the court 
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on the ordinance, hoth with respect to the provision as to 
speed and the provision as to the ringing of the bell; and 
these rulings are assigned as error. 
We shall not, however, enter into a discussion of this sub-
ject here, as the whole matter involving this identical ordi-
nance is now pending before the Supreme Court of Appeals 
of Virginia, in the cases of S. A. L. Ry. Co. v. Terrell, S. A. 
L. Ry. Co. v. Ruling, and S. A. L. Ry. Co. v. T1trine, being 
cases Nos. 9, 10 and 11 on the argument docket of the pres-
ent term of the court ; and the question herein presented as 
to this particular ordinance, except perhaps as to the pro-
vision as to the ring·ing of the bell, are elaborately argued 
in those cases. It may be observed that the trial court (Law 
& Equity Court, Part II, of the City of Richmond) in the 
above-mentioned cases, held the exact opposite of what Judge 
Wells held in the present case, and thus held that the or-
dinance was applicable to a train while crossing a street. 
The present case, however, as the ·court doubtless has. ob-
served from the foregoing statement of facts, is in no wise 
dependent upon what may be the proper ruling as to the 
provisions of the f'oregoing ordinauce,-the said ordinance 
if it were applicable, would merely furnish another ground 
'vhy the demurrer to the evidence should be overruled in the 
present case. 
The defendant's liability to the plaintiif is fixed and de-
termined by the la'v of this case, regardless of the pertinency 
of the above-mentioned ordinance, upon the gTounds and for 
the reasons which we will not proceed to discuss. 
II. 
DISCOVERED PERIL OF PLAINTIFF'S DECEDENT 
BY THE ENGINEER OF THE TR.AIN ... ~ND NEGLECT 
OF TRAIN.l\IIEN. TO SLACI(EN SPEED OF TI-IE TRAIN 
WAS THE SOLE PROXIMATE CAUSE OF THE FATAL: 
INJUR.Y TO THE DE·CEASED-REG1\.RDLESS OF TI-IE 
QUESTION ·wHETHER PLAINTIFF'S DECEDENT 
WAS GTJILTY OF NEGLIGENCE OR NOT IN DRIVING 
UPON THE RAILROAD TR.ACK. 
In discussion of this subject it will be well to advert first 
to the familiar rule of decision on a demurrer to the evidence. 
'J,hat rule is stated in Burk's Pl. & Pr. (2d Ed.), p. 485, as 
follo.ws: 
"In Vrginia the rule of decision on a demurrer to the evi-
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deuce has been stated in many cases to ·be that where upon 
a demurrer to the evidence, and evidence is such that a jury 
might have found a verdict for the demurree the court must 
give judgment in his favor; and if reasoi1ably fair-minded 
men might differ about the matter, the demurrer should be 
overruled. '' 
1. Primary Negligence of Defendant : 
It will be well also to call the attention of the court to the 
following facts: · 
The collision in this case occurred on Lewis Street in the 
corporate limits of the City of Richmond, and within the 
yard limits of the railway company, and where there 'vere 
three other railway tracks connecting wtih the main line of 
the c«;>mpany. At this crossing there were no gates and no 
automatic device to 'varn of the approach of the trains. The 
frequency of the user of this street crossing by motor cars, 
pedestrians and travelers has been full)~ adverted to in the 
statement of fact, as well as the obstruction of bushes and 
honeysuckle on the east side of this crossing. This particu-
lar train was scheduled to pass, and did pass this crossing 
at· the time and hour when children used this crossing in 
going to school. Mr. Pocklington testified that when the 
.train blew for the crossing it was otd of sight around the 
bend. 
Thus, his testimony is as follows (:1\1:8. Rec., 56): 
'' Q. When did he · firsi blow the whistle~ 
A. You mean the first whistle I heard? 
Q. Yes, the first whistle you heard; where was the train 
then? 
A. The first whistle I heard was when he blew the regular 
crossing signal; the train had not gotten in sight then, it was 
maybe a quarter of a mile do,vn the track, beyond the bend. 
Q. It was not in sight of you from where you were on the 
building? 
A. No. 
Q. You could see towards West Point, but your view was 
cut off by a curve Y 
A. Yes. 
Q. When did it next blowY . 
A. Well, just as soon as this truck started to move off the 
Bpur track on the main line he commenced to blow the regu-
lar alarm whistle.'' · 
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Under these circumstances, regardless of the application 
of the ordinance of the City of Richmond, to which we have 
before alluded, there ·was a common law duty upon the de-
fendant to operate its train at a -reasonable rate of speed, 
and it was for the jury to· say whether a rate of speed of 48 
miles an hour as . testified to by the engineer and from 40 to 
45 miles an hour as testified to by the plaintiff's witnesses, 
was a negligent rate of speed under the fac~ and circum-
stances of this case. 
) 
In 1 Blashfield Cyc. of Automobile La,Y, p. 760, this is 
said: 
"In the absence of a statute or ordinance regulating the 
speed of trains at crossings, the comp1on law rule applies-
Ilamely, that the duty rests at all times on the railroad to 
use ordinary care in the management of its trains in ap-
proaching a crossing so that no um1ecessary risk shall be 
<'ast upon the public, who have the right to pass over such 
crossings, taking into consideration their location and sur-
roundings-and, when a railroad crossing is in an incorpo-
rated town and in a thickly populated community and ex-
tensively used, in addition to requisite warnings and sig-
nals, the railroad company shall operate its trains at a rea-
~onable rate of speed and afford travelers at least some oppor- · 
tunity to get out of its way and make their escape. * * * ·The 
<tnestion of whether the speed of a train at a crossing was 
so excessive as to constitute negligence as to motor vehicles 
'vith which the train collides is almost invariably one for the 
jury or the court sitting as a jury." 
See also Southern R. Co. v. Aldridge, 101 Va. 142, 148, 
'vhere it is said that the train which caused the accident, ap-
proached a crossing at a speed prohibited by an ordinance. of 
the city and which if there had been no orrrin-anc.e upon the 
subject 'WOuld have warranted the ju ..ry in fixin,q negli.qence 
upon the railroa<l comtJany, upon the facts and circumstances 
of the case. 
It was also clearly negligence in the defendant not to have 
been ringing its bell, under its common-law obligations; or, 
at least, the question was for the jury, which under a de-
murrer to the evidence leads to the same result. 
Thus in Davis v. 1licCall, 133 Va. 487, 499, the court says: 
''The plaintiff claims-that the defendant gave no station 
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signal, that no signal by whistle, bell or otherwise was given 
for the crossing and that the gong at the crossing 'vas silent .. 
A. s the crossing was in an incorporated town there was no 
statute requiring any such signal to be given, and no ordi-
nance requiring any such signal to be given was offered in 
evidence, but there remained the common law duty to give 
due warning of the approach of the train to the crossing. 
The evidence on the subject was hi serious conflict. * * * 
The negilgence of the defendant, therefore, must be taken 
as established by the verdict. ' ' 
And so, also, it is stated in 1 Blashfield's Cyc. of Auto-
mobile Law, p. 756: 
"Whether the ringing of the bell alone, without sounding 
the whistle of a locomotive, constitutes sufficient warning 
of the train's approach to a crossing, must depend on the 
circumstances of the case, and will ordinarily be a question 
for the jury.'' 
The converse of this proposition is equally true ; particu-
larly where it is. shown in ~vidence, as it is here, ·that the 
whistle was blown for the crossing when the train was around 
the bend and out of sight of the crossing. There is convincing 
# reason, therefore, why the bell should have been rung under 
such circumstances while the train 'vas approaching the 
crossing. 
2. Alleged Negligence of Plaintiff's Decedent. 
There is no evidence in this case that Cash ell did not look 
and listen for the train. Enroughty says he did not kno"r 
whether Cashel~ looked or not (MS. Rec., 27). He appears 
to have thought Cas hell did look Cl\-IS. Rec., 21). Taylor, 
who was driving behind Cashell, said he, himself, did not see 
or hear the train until he heard the alarm whistle blow and 
at that time Cashell's truck was on the main line track (MS. 
Rec., 68). The train had blown for the crossing when the 
train was out of sight around the bend, as shown by the tes-
timony of Pocklington, to which we have alluded. Had the 
bell rung while the train was approaching the crossing, as 
it was incumbent upon the defendant to do, and thus given 
some warning of the train's approach while it 'vas in sight 
of the crossing, it is certainly a view which the jury could 
have taken that Cashell would have noticed the train and 
stopped his truck before he got into peril. The ·instinct of 
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self-preservation would have justified such an inference. 
lTnder such circumstances, it is submitted that this case falls 
'vithin the doctrine of Cha.prna11t v. Hines, 134 Va. 274, that 
the question of contributory negligence was one for the jury; 
and also the following cases: · 
Southern R. Co. v. Aldridge, 101 Va. 142; 
Virginia Ry. db Po~ve·r Co. v. Oliver, 133 Va. 342; 
Virl}inia Ry. dl; Power Oo. v. Wellars, 133 Va. 350; 
Southern Ry. Co. v. Bryant, 95 Va. 212; and 
Davis, Director General, v. McCall, 133 Va. 487. 
Assuming, however, for the sake of the argument, that 
plaintiff's decedent failed to look and listen for the train-
it .is perfectly apparent in this case that, the peril of the de-
cedent was discovered by the train·men in ti1ne to have 
averted the collision, a;nd the trainnten failed to do what the 
la~v requ.ired of thent 1tnde1· such circumstances, and the de-
fendant's l-iability is established u.nder the last clear chance 
doctrine, regardless of the prior negligence, if any, of the 
plaint·iff' s decedent. 
3. Discovered Peril of Plaintiff's Decedent by Defendant, 
and Its Last Clear Chance to have Averted the Catastrophe: 
In connection with this subject, it will be well to recall cer-
tain facts established by the evidence, and the rules applicable 
to a demurrer to the evidence. 
The engineman admits that he saw Cashcll when tl1e train 
'vas six hundred feet away from the crossing. He realized 
the peril in which Cashell 'vas situated as he himself stated 
when the train was 250 feet from the crossing, and claims 
that he threw on the emergency brakes at that time. He 
states that the train was then going at a speed of 48 miles 
an hour or 70 feet a second. · 
Enroughty, a witness for the plaintiff, states that Cashell 
'vas actually ''going across the main line'' when the train 
'vas 100 yards from the crossing. Taylor fixes the distance 
at 100 yards, or 300 feet; and Pocklington estimates the dis-
tance at from 75 to 100 yards, which would be the same as 
100 yards or 300 feet on the demurrer to the evidence. These 
witnesses also established tl1e fact that the train was moving 
at a rate of speed of 40 to 45 miles an hour. The Engine-
man is also contradicted as to his having put the brakes on 
the train-directly by the testimony that the train did not 
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slacken speed until after Cas hell was hit (N orfollc & W. Ry. 
Co. v. A1·rington, 131 Va. 564, 570); and also, circumsta1tt'ially7 
as to where the train stop1Jed, as well upon the grounds of 
the incredibility of his testimony, as stated above. Conse-
q'l,ently, it is an established fact thci.t the enzergency bt·akes 
'we.re not pu.t on 'U.ntil after Gaskell was struck. The engine-
man admits he was one minute behind time on his schedule, 
which the jury also had the right to infer from this record 
he 'vas trying to make up, and accordingly did not desire to 
slacken the speed of the train. 
No bell was rung .. 
· And, under the rules as applicable to a demurrer to the 
evidence, it appears that the alarm whistle was not given 
until it was too late to· avert the catastrophe. (N. & lV. Ry. 
Co. v. Arringto-n, supra.) Enroughty's statement might ap-
. pear to indicate that the first distress signal was 6riven before 
the truck began to move onto the main line; but Poclding_. 
ton's and Taylor's statement and even the engineer's state-
ment shows that the first distress signal 'vas not given until 
the truck was going· onto the main line track. It 'vill be re-
called also that the pilot beam of the engine had an over-all 
length of 9 feet 31;2 inches (MS. Rec.; 115); thus extending 
considerably beyond the track on each side, the 'vidtl1 be-
tween the rails of the track being only 4 71/100 feet. In fact 
it was the pilot heam which struck the truck after the truck 
had reached the other side of the track, and occasioned the 
catastrophe. Moreover, in ·any event, it was the failure of 
the trainmen to slac.ken the speed of the train that was the 
proximate cause of the collision. 
It further appears that Cashell 's truck ha.d almost gotten 
· beyond the danger zone when his true~ was struck; the train 
having struck the frame of the truck at a distance variously 
stated from 6 inches to within 2 feet of the rear of the truck. 
It also appears that the truck 'vas then moving at a spend of 
5 miles an hour, which is 71/3 feet a second. Consequently, 
if the speed of the train in the entire distance from the time 
Cashell's truck got in a position of danger, (saying nothing 
as to what ought to have been done before) had been slack-
ened one-fo·u,rth of a second, or possibly less, Cashell would 
have gotten out of danger and his life been saved. This fact 
clearly makes the case one for the jury under the last clear 
chance doctrine. 
The negligence of the defendant under this doctrine as the 
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proximate cause of the catastrophe is clearly established in 
law as well as in fact. 
Let us then see what is the law as applicable to this situa~ 
tion. 
THE LAW OF TilE CASE. 
In 2 Blash:field Cyc. of Automobile Law, p. 1301, this is 
stated: 
''Among the new duties enjoined upon the employees of 
a railroad under tl1e last clear chance doctrine, after dis-
covering the peril of a driver of an automobile who is about 
to attempt a crossing in front of a train, are the use of danger 
signals, such as the continuous ringing of the bell, blowing 
the whistle, and also checking the speed of the train. it is;· 
therefore, not always necessary to show that a train could 
l1ave been stopped by the operatives by the exercise of or-
dinary care to invoke the humanitarian doctrine, since a fail-
ure to stop, slow down, -or give warning signals may be suf-
ficient for that purpose." . · 
In Director General v. Bvue, 134 V a. 366,. 379, the Court 
says, quoting with approval the following from Cyc. : 
"Except where there is a statutory provision to the con-
trary, an engineer or other employee in charge of a train 
ordinarily has the right to presume that a person on ap-
proaching a crossing is in possession of his natural facul-
ties, and will take the precautions which the law requires 
him to take to insure his own safety, and that he is aware of 
the situation and will remove to or remain in a place of 
safety; and the engineer or other employe seeing such person 
is generally under no obligation to stop· or check the train 
'it • er Where, however, such railroad ernployee knows or has 
reason to apprehend that a person on or approaching the 
crossing is not in possession of ordinary ability to care for 
himself, • * ~ or that. by reason of other cirettllnstances he 
appa,rently will twt get or stay o-ztt of danger, it is his duty 
to u.se all reasonable eff'orts to slacken the speed of the tt·ain, 
and if possible to stop it in time to avert the accident; and 
if he failed to do so, the railroad company is liable for the 
resulting damages.'' (Italics supplied.) 
And so, also, it was held in the case of Virginia Ry. & 
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Powe-r Co. v. Wellons, 133 Va. 350, the plaintiff was entitled 
to recover under the last clear chance, where the testimony 
of defendant's motorman was self-contradictory, but from 
it the jury might have found he saw plaintiff's automobile 
crossing the tracks within such distance he should have h'"llown 
the collision would result if the speed of the car was not 
checked; and nevertheless failed to check the speed of the 
car until within 10 feet of the automobile, there was evidence, 
to sustain submission of the last clear chance theory, though 
the car could not have been stopped before reaching the place 
of collision, but if the speed had been checked the automo-
bile could probably have gotten across before it was stru~. 
In discussing the objection to the instruction telling the 
jury that the p~aintiff 'vould be entitled to a recovery under · 
the last clear chance doctrine, notwithstanding the contribu-
tory negligence of the plaintiff, the court in the Wellons Case 
says (at p. 360) : 
''The first criticism urged against this instruction is that 
it failed to tell the jury that the plaintiff must have appeared 
to the motorman to be unconscious of his danger. It is 
readily manifest that tllis criticism is not well founded. * * * 
In the ilistant case if the situation was such as that the mo-
torman was obliged to know that a collision was inevitable 
unless he checked his own speed, then the question of the 
plaintiff's consciousness of his danger is immaterial. His 
realization of the dang~r would not have helped his situation 
after his car was on the tr~k. 
The second objection to the instruction under considera-
tion is that it failed to· tell the jury that there must have been 
'some superadded fact or circumstance brought home to the 
kno,vledge of the defendant's agent and sufficient to put a 
reasonable man on his guard that the plaintiff paid no atten-
tion to his danger and would take no steps to insure his 
safety'. 
This is much the same as the objection last above discmssed 
and is answered by what has already been said. The essen~ 
tial 'superadded fact or circumstance' was that the plaintiff 
was undoubtedly entering the track and woultl not get across 
if the motorman maintained his speed.'' · 
In the present case, the engineer's consciousness of the 
peril of the plaintiff's decedent is shown by his own testi-
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mony:, as is indicated also by his claim that he thereupon put 
on the brakes, which latter claim however as a fact is com-
pletely refuted by the plaintiff's testimony as shown above. 
And so, in Norfolk db W. Ry. Go. v. Arrington, 131 Va. 
564, 570, the Court says: 
"The engineman testifies, however, tl~at he was within fifty 
feet of the deceased when he first sa,v, or could have seen 
l1im, and that he did everything that could have been done 
to save him by endeavoring to slacken danger signals. There 
is, however, abundant testimony to the effect that the speed 
of the ·train was not slackened until just as the instant of 
the casualty or thereafter, and that no warning whistle was 
sounded until immediately before the deceased was struck. 
* * * If the jury had ignored all of the physical facts and the 
testimony of all the other witnesses except that of the en-
·gineman, they might have found in favor of the defendant; 
but they also had the right to discredit his testimony and to 
accept the 'veight of the evidence to the effect that under the 
doctrine of discovered peril the plaintiff was entitled to re-
c.over, notwithstanding the contributory negligence of the 
deceased. ' ' 
In 2 Blashfield's Cyc. of Automobile Law, pp. 1305-1307, 
the author says : 
''The question of whether a railroad or a street railroad 
l1as been guilty of negligence within the last clear chance 
doctrine is usually for the jury, or the Cour~ sitting as a jury, 
as * _ * • where an automobile was almost over the track when 
struck.'' 
Accordingly, in the case of Va. Ry. & P. Co. v. Wellons, 
133 Va. 350, cited ·s·upra, the Court says (at p. 359}-. 
'' * * * The motorman sa'v the plaintiff in a position of 
danger from which it was perfectly apparent that he would 
not and could not extricate himself unless the speed of the 
!'ar was arrested. And if the jury believed, as it might hav·e 
done under the evidence, that after this situation arose the 
motorman in the exercise of ordinary care, could have averted 
the accident by some prompt ~ction on his part, the theory 
of the last clear chance was applicable. G1M~ter v. Southern 
Ry. Co., 126 Va. 565, 585, 101 .S. E. 885. The motorman could 
not haye stopped the car in forty feet, but he could have per-
haps rna terially reduced the speed, and thus allowed the au-
tomobile to clear the crossing. Both front wheels were al-
ready across when the collision occurred.'' -
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Thus, also, in Dincker v. Chicago, 1J1. & St. P. Ry. Co., ~Mo.)' 
265 8'. W. 113, 115, in an action for death resulting from col-
lision at a railroad crossing 'vhere evidence was held suf-
ficient on a demurrer to warrant a recovery under the last 
clear chance or humanitarian doctrine, the Court said: 
"Owing to the fact that the automobile must have been 
·nearly .off of the track at the time it was struck, the engine 
having come in contact with it at its rear hind wheel, it was 
for the jury to say whether the collision 'vould have been 
averted had the agents and servants of the defendant taken 
measures to slacken the speed of the train at the time de-
ceased was seen in a position of peril and oblivious thereof; 
that is, about to cross in front of the train." · 
CONCLUSION. 
It is thus clear from the foregoing authorities that the 
plaintiff's case is established with respect to the doctrine of 
the last clear chance. 
For the foregoing reasons, petitioner prays that a writ of 
error may be granted to the said judgment of the Hustings 
Court, Part II, of the City of Richmond; that the said judg-
ment may be set aside and annulled, and the judgment of this 
court be entered upon the verdict of the jury in l1is behalf; 
and that petitioner be awarded such other and general relief 
as may be adapted to the nature of his case. 
E. H. CASIIELL, 
Administrator of James La tane Cashell, deceased. 
By J\L J. FULTON, 
LEAJ{E & SPICER, 
Counsel. 
· ·we, counsel, practicing in the Supreme Court of Appeals 
of Virginia, are of opinion that the judgment complained of 
in the foregoing petition should be reviewed and reversed. 
R.eceived November 14, 1927. 
M. J. FULTON, 
WALTER LEAI{E. 
H. S. J. 
Writ of error awarded. No bond required. 
January 11, 1928. 
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S'tate of Virginia, · 
City of Richmond, to-wit: 
Pleas at the Clerk's office and ~ourt-room of Hustings 
Court, Part II, of the City of Richmond, V a., on the 20th 
day of April, 1927. 
Be it remembered that heretofore, to-wit: at rules held 
in the Clerk's Office of the Hustings Court, Part II, of the 
City of Richmond, on the 20th day of Sept., 1926, (that be-
ing 2nd Sept. R.ules, 1926), came E. H. Cashell, Administra-
tor of James Latane Cashell, deceased, by M. J. Fulton, 
Leake & Spicer, his attorneys, and filed his declaration of 
trespass on the case against the Southern Railway Company, 
a corporation, which declaration is in the following words 
and figures, to-wit : 
Virginia: 
In the Hustings. Court, Part II, of the City of Richmond. 
E. H. Cashell, Administrator of James Latane Oashell, de-
e-eased, Plain tiff, 
v. 
Southern Railway Company, a corporation, Defendant. 
DECLARATION. 
E. H. Cashell, Administrator of James Latane Cashell, 
deceased, plaintiff, complains of the Southern Railway Com-
pany, a corporation organized and existing under the laws 
of the State of Virginia, defendant, of a plea of trespass 
on the case, for this, to-wit: 
FIRST COUNT. 
That before and at the time of committing the wrongs and 
injuries hereinafter mmJtioned,. the said. defenqant was the 
o·wuer and opera tor of a certain line of steam railroad and 
was also the owner of certain tracks and the operator of cer-
tain trains, coaches, cars and locomotive engines which were 
run thereon by means of steam, in,· through and beyond the 
County of I-Ienric.o and City of Richmond, Virginia, and es-
pecially through, across, upon and on both sides of a. certain 
~treet and thoroughfare in the said City of Richmond, lmown 
as Lewis Street, which said street and thoroughfare at said 
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crossing was then ·and there a public street and highway of 
the said City, and was then and there in frequent and con-
tinuous use by vehicles of various kinds, and by pedestrians, 
·as was well known by the said defendant. 
page 2 ~ That heretofore, to-wit, on the 23rd day of 
March, 1926, the said James Latane Cashell was 
driving and riding in an automobile truck in a southerly 
._direction along the said Lewis Street and approaching the 
·said Lewis St!e~t crossing at the same time that the said 
defendant ran and operated one of its trains, consisting of a 
locomotive engine and coaches, westwardly along its said 
tracks and approaching the said crossing. 
That it thereupon became and was the duty of the said 
defendant to use reasonable and proper care and caution in 
the operation of its said train so as not to strike and injure 
those who might be approaching, g·oing upon and crossing 
the said Lewis Street crossing, thcirpersons and their prop-
erty, particularly the said James Latane Cashell, and to keep 
a reasonable lookout for persons who might be approaching, 
going upon and crossing the said -Le,vis Street crossing. 
Yet the said defendant, disregarding its duty in the 
premises, a.ncl without exercising reasonable and proper care 
and caution, then and there carelessly and negligently oper-
ated and ran its said train towards, in, upon and across said 
Lewis Street crossing, without keeping a reasonable lookout 
for persons who might be approaching, going upon and cross-
ing said Lewis Street crossing, whereby as the said James 
Latane Cashell was driving the said automobile truck to-
wards, upon and across the tracks of the said defendant at 
said Lewis Street ·crossing, the said defendant then and there 
carelessly and negligently ran its said train against, into 
and upon the said automobile truck with great foree and 
violence, whereby the said automobile truck was demolished 
and destroyed, and' the said James Latane Cashell, without 
any negligence on his part, was thrown from said automobile 
truck to the ground with great force and violence, as a re-
sult whereof he shortly thereafter died, to the damage of 
the plaintiff Twelve Thousand Five Hundred Dollars ($12,-
500.00). 
SECOND COUNT. 
That before and a.t the time of committing the wrongs and 
injuries hereinafter mentioned, the said defendant was the 
owner and operator of a certain line of steam railroad and 
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was also the o'vner of certain tracks and the operator of cer-
tain trains, coaches, cars and locomotive engines which were 
I'un thereon by means of steam, in, through and beyond the 
County of Henrico and City of Richmond, Virginia, and es-
pecially through, across, upon and on both sides of a certain 
street and thoroughfare in the said City of Rich-
page 3 ~ mond, known as Lewis Street, which said street and 
thoroughfare at said crossing was then and there 
a public street and highway of the said City, and was then 
and there in frequent and continuous use by vehicles of va-
rious kinds, and by pedestrians, as was well known by the 
said defendant. 
That heretofore, to-wit, on the 23rd day of March, 1926, 
the said James Latane Cashell was driving and riding in an 
automobile truck in a southerly direction along the said Lewis 
Street and approaching the said Lewis Street crossing at the 
same time that the said defendant ran and operated one of 
its trains, consisting of a locomotive engine and coaches, 
'vestwardly along its said tracks and approaching the said 
crossing. · 
That it thereupon became and was the duty of the said 
defendant to use reasonable and proper care and caution in 
the operation of its said train so as not to strike and injure 
those 'vho mig·ht be approaching, going upon and crossing 
the said Le,vis Street crossing, their persons and their prop-
erty, particularly the said James Latane Oashell, and to give 
due and proper notice and warning of the approach of its 
said train to said Lewis Street crossing, and to cause the en-
gine bell to be rung upon its train approaching said crossing, 
and to take such other precautions to prevent injury to such 
persons and property, as are required by law. 
Yet the said defendant, disregarding its duty in the prem-
ises, and without exercising reasonable and proper care and 
caution, then and there carelessly and negligently operated 
and ran its said train towards, in, upon and across said Lewis 
Street crossing, without giving due and proper notice and 
warning of the approach of its said train to said Lewis 
Street crossing, and without causing the engine bell to be 
rung or its whistle to be blown upon the said train approach-
ing the sai~ Lewis Street crossing, and without taking such 
other precautions to prevent injury ·to such persons and 
property as are required by law, whereby, as the sa:id James 
Latane Cashell was drivng the said automobile truck towards, 
upon and across the tracks of the defendant at said Lewis 
Street crossing, the said defendant then and there carelessly 
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and negligently ran its said train into and upon the said au-
tomobile truck with great force and violence, whereby the 
said automobile truck was demolished and destroyed, and 
the said James Latane .Cash ell, without any negligence on 
his part, was thrown from said automobile truck to the ground 
with great force and violence, as a result whereof he shortly 
thereafter died, to the damage of the plaintiff 
page 4 )~ TweLve Thousand Five Hundred D·olla·rs ($12,t-:~ 
500.00). 
TI-IIRD COUNT. 
That before and at the time of committing the 'vrongs and 
injuries hereinafter mentioned, the said defendant was the 
• owner and operator of a certain line of steam railroad and 
was also the owner of a certain tracks and the opera tor of 
certain trains, coaches, cars and locomotive engines which 
were run thereon by means of steam, in, through and be-
yond the County of Henrico and City of Richmond, Virginia, 
and especially through, across, upon and on both sides of a 
certain street and thoroughfare in the said City of R-ich-
mond, known as Lewis Street, which said street and thor-
oughfare at said crossing was then and there a public street 
and highway of the said City, and was then and there in fre-
quent and continuous use by vehicles of various kinds, and by 
-pedestrians, as was well known by the said defendant. 
That heretofore, to-wit, on the 23rd day of Marc.h, 1926, 
the said James Latane Cash ell was driving and riding in an 
automobile truck in a southerly direction along the said Lewis 
Street and approaching the said Lewis Street crossing at the 
same time that the defendant ran and operated one of its 
trains, consisting of a locomotive engine and coaches, west-
wardly along its said tracks and approaching the said cross-
ing. · 
· That it thereupon became and was the duty of the said de-
fendant to use reasonable care and caution in the operation 
of its said train· so as not to strike and injure those who 
might be approaching, going upon and crossing the said 
Lewis Street crossing, their persons and their property, par-
ticularly the said James Latane Cashell, and to opera1e and 
run its said train at a reasonable and proper rate of speed in 
approaching and crossing the said Lewis Street crossing. 
Yet the said defendant, disregarding its duty in the prem-
ises, and without exercising ordinary or reasonable care then 
and there carelessly· and negligently operated and ran its 
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said train in, upon and across said Lewis S'treet crossing at 
a high, rapid, excessive, dangerous, unreasonable, improper· 
and unlawful rate of speed, whereby, as the said James La-
tane Cashen was driving the said automobile truck towards, 
upon and across the tracks of the said defendant at said 
Lewis Street crossing, the said defendant then and there 
carelessly and negligently ran its said train against, into .and 
upon the said automobile with great force and vio-
page 5 ~ lence, whereby the said automobile truck 'vas de-
. molished and destroyed, and the said James Latane 
Cashen, without any negligence on his part, was thro'vn from 
the said automobile truck to the ground with great force and 
violence, as a result 'vhereof he shortly thereafter died, to 
the damage of the plaintiff Twelve Thousand Five Hundred 
Dollars ($12,500.00). 
FOURTH COUNT. 
That before and at the time of committing the wrongs and 
.injuries hereinafter mentioned, the said defendant was the 
owner and opera tor of a ·certain line of steam railroad and 
was also the owner of certain tracks and the operator of cer-
tain trains, coaches, cars and locomotive engines. which were 
run thereon by means of steam, in, through and beyond the 
County of Henrico and City of Richmond, Virginia, and e~­
peciany through, acrpss, upon and on both sides ·of a certain 
street and thoroughfare in the said City of Richmond, kno'vn 
as Lewis Street, which said street and thoroughfare at said 
·crossing was then and there a public street and highway of 
the said City, and was then and there in frequent and con-
tinuous use by vehicles of various kinds, and by pedestrians, 
as was well known by the said defendant, and was a public 
railway crossing at grade, on a line of the defendant on 'vhich 
only purely local trains ·were operated. 
That heretofore, to-wit, on the 23rd day of ~Iarch, 1926, 
the said James Latane Cashell was driving and riding in an 
automobile truck in a southerly direction along the said 
Lewis Street and approaching the said Lewis .Street crossing 
at the same time ·tiu~.t the said defendant ran and operated 
one of its trains, consisting of a locomotive engine and 
coaches, westwardly along its said tracks and approaehing 
the said crossing. . 
That thereupon it became and was the duty of the said 
defendant to use reasonable and· proper care a~d caution in 
the operation of its said train so as not to strike and injure 
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those who might be approaching, going upon and crossing the 
Raid Lewis Street crossing, their persons and their prop-
erty, particularly the said James Latane Cashen, and to use 
due and proper care to avoid the said automobile truck whicli 
the said James Latane Cashell was driving and riding in, 
as aforesaid, after the defendant kne,v, or ought to have 
known, of the perilous position of the said James Latane 
Cashen, by the exercise, on its part, of ordinary care. 
Yet the said defendant, disregarding its duty in 
page 6 } the premises, and without. exercising ordinary or 
reasonable care, and in violation of law, then and 
there carelessly and neglig·ently failed to keep a reasonable 
lookout ahead, and failed to ring the bell, or blow its whiste 
upon its said train, and ran its train at a high, rapid, exces-
sive, unreasonable, improper and unlawful rate of speed and 
at a rate of speed in violation of law, before and as it ap-
proached and crossed the certain public stre~t and thorough-
fare in said City, known as Lewis Street, after it knew or, 
by the exercise on its part, or ordinary care,. should have 
known of the danger of a collision of its train 'vith the truck 
in which the said James Latane Cashell was riding, and the· 
perilous position of said James La.tane Cashell, in time to 
have avoided such collision, by the exercise, on its part, or 
ordinary care, and as a direct and proximate result of the 
defendant's said neg'li'gence and carelessness H ran its said 
train against, into and upon the said Automobile truck with 
·great force and violence, whereby the said automobile truck 
was demolished and destroyed, and the said James Latane 
Cashell, without any negligence on his part, was thrown· 
from the said automobile truck to the ground with great 
force and violence, and as a result thereof he shortly there-
after died, to the damage of the plaintiff Twelve Thousand 
Five Hundred Dollars ($12,500.00). 
And, therefore, he brings his suite. 
M. J. FULTON, 
LEAKE & SPICER, 
p. q. 
pa-ge 7 } And at another day, to-wit: At a like Hustings 
Court, Part II, continued by adjournment and held 
for the said city, the 22nd day of J\!Iarch, 1927. 
This day came the plaintiff, by his attorneys, and on his 
motion he is granted leave to amend his declaration hereto-
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fore filed in this case by adding thereto a fifth count, which 
he accordingly did . 
. page 8 } AMENDMENT TO DE-CLARATION. 
E. H. Cashell, Administrator of James Latane Cash ell, de-
ceased, 
v. 
Southern Raihvay Company, a corporation. 
E. H. Casl1ell, Administrator of James Latane Cashell, de-
ceased, plaintiff, comes and amends his declaration hereto-
fore filed in this suit and complains of the Southern Railway 
Company, a corporation organized and existing under the 
laws of the State of Virginia, defendant, of a plea of tres-
pass on the case, by adding to such declaration the follo,v-
Ing: 
FIFTH COUNT. 
That before and at the time of committing the wrongs and 
injuries hereinafter mentioned, the said defendant was the 
owner and operator of a certain line of steam railroad and 
'vas also the owner of certain tracks and the operator of cer-
tain trains, coaches, cars, and locomotive engines which were 
run thereon by means of steam, in, through and beyond the 
· County of Henrico and City of Richmond, Virginia, and 
especially through, across, upon and on both sides of a cer-
tain street and thoroughfare in the said City of Richmond, 
known as Lewis Street, which said street and thoroughfare 
at said crossing was then and there a public street and high-
way of the said City, and was then and there in frequent and 
continuous use by vehicles of various kinds, and by pedes-
trians, as was well known by the said defendant, and was a 
public railway crossing at grade, on a line of the defendant 
on which only purely local trains were operated. 
That heretofore, to-wit, on the 23rd day of March, 1926, 
the said James Latane Cashell was driving and riding in an 
automobile truck in a southernly direction along the said 
Lewis Street and approaching the said Lewis Street crossing 
at the same time that the said defendant ran and operated 
one of its trains, consisting of a locomotive engine and coaches, 
'vestwardly along its said tracks and appr-oaching the said 
crossing. 
That thereupon it became and was the duty of the said de-
- . 
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fendant to use reasonable and proper care and caution in the 
operation of its said train so as not to strike and injure those 
who might be approaching, going upon and crossing the said 
Lewis Street crossing, their persons and their property, par-
ticularly the said James La tane Cashell, and to use due and 
proper care to avoid strikng the said automobile truck which 
the said James Latane Cashel~ was driving and riding in, as 
aforesaid, after the def~ndant knew, or ought to 
page 9 ~ have known of the perilous position of the said 
James Latane Cashell, by the exercise, on its part, 
of ordinary care. 
Yet the said defendant, disregarding its duty in the prem-
ises, and without exercising ordinary or reasonable care, and 
in violation of the la,v, then and there carelessly and negli-
gently failed to keep a reasonable lookout ahead, and :failed 
to ring the bell, or blow its ·whistle upon its said train, and 
ran its train at a high, rapid, excessive, unreasonable, im-
proper and unlawful rate of speed and at a rate of speed in 
violation of law, before and as its approached and cr~>ssed 
the certain public street and thoroughfare in said City, known 
as Lewis Street, after it knew or, by the exercise on its part, 
of ordinary care~ should have known of th~ danger of a col-
lision of its train with the truck in which the said James La-
tane Cashell was riding, and the perilous position of said 
James Latane ·Cashell, in time to have avoided such collision 
by the exercise, on its part, or ordinary care, and as a direct 
and proximate result of the defendant's said negligenC(! and 
carelessness it ran its said train against, into and upon the 
said automobile truck _with great force and ·violence, where-
by the said automobile truck was demolished and destroyed 
and thereby damaged the plaintiff in the sum of Twenty-Five 
Hundred Dollars ( $2,500), and the said James Latane Cash-
ell, without any negligence on his part, was thrown from the 
said automobile truck to the ground 'vith great force and vio-
lence, and as a result thereof he shortly thereafter died, and 
the defendant thereby damaged the plaintiff in the sum of 
Ten Thousand Dollars ( $10,000) and from all of which negli-
gence of the defendant the plaintiff has sustained damages 
hi the sum of Twelve Thousand Five Hundred Dollars ($12,-
500) and therefore he brings this his suit. 
LEAI{E & SPICER., 
M. J. FULTON, 
p. q. 
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CONTRIBUTORY NEGLIGENCE. 
The decendant, Southern Railway Company, by counsel, 
says that it was not guilty of any negligence as charged in 
the declaration in this action, but if it was, it gives notice 
pursuant to Section 6092 of the Code of Virginia, that it 
intends to rely upon the contributory negligence of plain-
tiff's decedent as a defense to said action, and states in 
writing the particulars of said contributory negligenee, as 
follows: 
· That said decedent drove the automobile truck in which he 
'vas riding, in an eastwardly direction parallel to, and fac-
ing the direction from which defendant's train was ap-
proaching for a great distanc.e, to-wit: a distance of between 
two and three hundred feet, with a clear and unobstructed 
view along defendant's railroad track, and of defendant's 
train for a great distance, to-wit: two thousand two hundred 
and eighty-five feet (2,285'), and when said plaintiff's de-
cedent reached the crossing where he received the injuries 
complained of, he turned to the South and drove upon said 
crossing and upoll defendant's railroad track immediately in 
front of defendant's approaching railroad train with a clear 
and unobstructed vie·w; that said train gave clear and un-
mistakable sig11als of its approach, and that said plaintiff's 
decedent, by the exercise of ordinary care, or in fact by the 
exercise of any care for his own safety, could, and should 
have both seen and heard said approaching train, and could 
and should have stopped before going on said track in front 
of the ·same; that said plaintiff's decedent did not exercise 
his faculties of sight and hearing, and did not exercise any 
other manner of care whatsoever for his own safety in ap-
proaching and entering upon said railroad track at said 
c'rossing, but on the colltrary drove immediately in front of 
said approaching train, as aforesaid. 
' 
Wherefore, said defendant says said plaintiff's decedent 
was guilty of negligence that bars any recovery in this ac-
tion. 
SOUTHERN RAIL vVAY COMPANY. 
By Counsel. 
page 11 ~ And at another day, to-wit: At a like Hustings 
Court, Part II, continued by adjournment and held 
for the said city, the 19th day of April, 1927. 
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This day came the parties in person and by counsel, and 
thereupon the Defendant plead not guilty and filed in 'vriting 
its notice to rely upon contributory negligence and put it-
self upon the country and the Plaintiff likewise and issue is 
joined thereupon. Whereupon came a panel of nine quali-
fied jurors free from exception for the trial of the issue 
joined in this case, and from said panel of nine qualified 
jurors the parties by their attorneys beginning with the 
Plaintiff alternately struck from said panel the names of one 
juror each, the remaining seven constituted and composed 
the Jury for the trial of the issue joined in this case, to-wit: 
L. L. Bass, Jr., C. P. Ratcliff, W. E. Russell, E. A. Stumpf, 
G. T. Jennings, Chas. A. Weston & E. S. Cullen, who being 
elected tried and sworn the truth to speak upon the issue 
joined. At the calling of this case the Plaintiff by Counsel 
announced that he would not at this trial ask for any dam-
ages resulting from the destruction of the truck, and re-
served the right to proceed later if he was so advised as to 
this claim, to which the Defendant by Counsel assented, this 
case was only tried as to the damages resulting from the 
death of James Latane Cashell. And the evidence in this 
case having been fully heard, by consent of parties by coun-
sel & with the assent of the Court were adjourned over until 
tomorrow morning at Ten O'clock with the usual admonitions 
given them. And the further consideration of this case is 
continued until the then tomorrow morning at Ten o'clock. 
page 12 ~ And at another day, to-wit: At a like Hustings 
Court, Part II, continued by adjournment and 
held for the said city, the 20th day of April, 1927. 
This day came again the parties in person and by Oounsel 
& the Jury appeared in Court pursuant to tll•} eondit.ions of. 
their adjournment and having fully heard the evidence. 
Thereupon the Defendant filed its Demurrer to the evidence 
and the grounds thereof in writing & the Plaintiff by Counsel 
joined in said demurrer. The Jury weTe then instructed by 
the Court as to the amount of damages to be awarded to the 
Plaintiff and arguments of Counsel having been fully heard 
the jury retired to their room to consult upon a verdict, after 
which consultation they returned into Court and rendered 
the following verdict, to-wit: "We the Jury on the issue 
joined find for the Plaintiff and fix the damages at Eight 
Thousand Five Hundred Dollars, which a.mount we award 
to l\irR. 1{ a.therine W. Cash ell the ~I other of the Decedent, all 
however subject to the ruling of the Court on the Defendants 
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demurrer to the evidence.'' E. A. Stumpf Foreman. And 
then the .Jury was discharged. Thereupon the Defendant by 
Counsel made the following motions, that the verdict of the 
Jury was excessive, and the Error of the Court in giving 
Instruction as to measure of damages, whieh motions the 
Court ordered docketed and continued. 
lVIemo. : During the trial of this case various and sundry 
exceptions 'vere taken both by the Plaintiff and Defendant to 
sundry rulings of this Court. 
page 13 ~ DE~fURRER TO THE EVIDENCE. 
Be it remembered that after the jury was s'vorn to try 
the issue joined in this cause, the plaintiff and defendant to 
maintain the issue on their respective parts introduced the 
following evidence, which is all the evidence that was intro-
duced, and which is made a part of this demurrer to evidence. 
rrhe plaintiff to prove and maintain the said issue on his part, 
introduced the following evidence : 
(Here insert evidence for the plaintiff.) 
page 14 ~ The defendant to prove and maintain the said is-
sue on its part, introduced the following evidence: 
(Here insert evidence for the defendant.) 
page 15 ~ And the defendant says that the matter afore-
said, so introduced and sho,vn in evidence to .the 
jury by the plaintiff is not sufficient in law to maintain the 
said issue on the part of the plaintiff, and that the said de-
fendant· is not bound by the law of the land to answer the 
same. Wherefore, for want of sufficient matter in that be-
half to the said jury sho,vn in evidence, the said defendant 
prays judgment, and that the jury aforesaid may be dis-
charged from -giving any verdict upon the said issue, and 
that the said plaintiff may be barred from having or main-
taining his action against it. 
And the said defendant states in writing that the grounds 
of demurrer relied on this demurrer to the evidence are spe-
cifically as follows: 
(1) The defendant was not guilty of any negligence. 
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(2) The negligence, if any, of the defendant was not the 
proximate cause of the injuries and damage complained of 
in the declaration. · 
( 3) The injuries and damage complained of in the declara-
tion, were due solely to the negligence of the decedent. 
(4) The negligence of the decedent was the proximate 
cause of the injuries and damage complained of in the · 
declaration. · 
( 5) The decedent was guilty of contributory negligenc.e 
which completely bars any recovery in this action. 
( 6) No damage had been sustained· as a result of the in-
juries complained of in the declaration in tl1is action. 
SOUTI-IER-N RAILWAY COMPANY. 
JA.~IES R. V. DANIEL, 
By vVIRT P. :MARJ{S, JR., 
Counsel. 
page 16 ~ And at another day, to-wit: At a like Hustings 
Court, Part· II, continued by adjournment and 
held for the said City, the 8th day of June, 1927. 
This day came again the parties by their attorneys and 
the Court having inspected and read the transcript of the 
evidence taken on the trial of this case and filed in the record, 
and having maturely considered the demurrer of the defend-
ants to said evidence and heard arguments of counsel there-
on, the court is of opinion and doth decide that the said de-
murrer to said evidence should be and the same is hereby 
sustained. And it is further ordered that the verdict of the 
jury in favor of the plaintiff for the sum of $8,500.00 ag-ainst 
the defendant be and the same is hereby set aside and an-
nulled. Thereupon it is considered by the Court that the 
plaintiff recover nothing of the defendant and that the de-
fendant recover of the plaintiff its costs Ul this behalf ex-
pended. To which action of the court in sustaining the de-
murrer-to the evidence and entering up judgment for the de-
fendant, plaintiff by counsel excepted and the said plaintiff. · 
by counsel l1aving expressed their desire to apply to the Su-
preme Court of App.eals of Virginia for a Writ of Error and 
~ 
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Supersedeas, it is ordered that the execution of this judg-~ 
ment be suspended for a period of ninety days in order to ~ 
enable the said plaintiff to apply for said writ,. but this orde:r: 
is not to be effective unless the plaintiff or some one for him 
shall within15 days from the entry of this order enter into a 
bond in the penalty of Two Hundred Dollars with security 
to be approved by the Clerk of this court conditioned to pay 
such costs as is awarded against him by reason of said ap-
peal. The said plaintiff is given a. period of 60 days within 
which to :file such Bills of Exception as he is advised is 
proper.'' 
page 17 ~ And at another day, to-wit: At a like Hustings 
Court, Part II, continued by adjournment and held 
for the said city, the 1st day of August, 1927. 
This day came the parties by Counsel; and the Plaintiff & 
Defendant by Counsel pursuant to leave heretofore given 
them, the Plaintiff by Counsel tendered their several Cer-
ti:fica tes of Bills of Exceptions to sundry rulings of this Court 
during the trial of this case. Said Certificate of Exceptions 
being numbered 1 & 2 & the Defendant by Counsel tendered 
its Bill of Exception to sundry rulings of this Court, during· 
the trial of this Case. S'aid Bill of Exception being Number 
1, which were duly signed, dated and sealed and ordered to 
be made part of tbe record which is accordingly done. 
page 18 ~ Virginia : 
In the Hustings Court, Part II, of the City of Richmond. 
E. H. Cashell, Administrator of James Latane Cashell, 
vs. 
Southern Railway Company. 
PLAINTIFF'S CERTIFICATE OR BILL OF EXCEP-
TION NO.1. . 
Be it remembered, that upon the trial of this case and after 
the jury had been selected and sworn to try the issue the fol-
lo,ving evide~ce was introduced before the jury, which evi-
dence is contained in a bound volume and is set out on pag·es 
1 to 102 inclusive and marked "Evidence" and is in words 
and :figures as follows: 
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E. H. Cashell, Administrator of James Latane Cashell, de-
ooa~~ . 
vs. 
Southern Railway Company. 
Before the Honorable E. H. Wells, Judge, and a Jury. 
Appearances.: ~Iinitree J. Fulton, Esq., Walter Leake, 
Esq., Meade T. Spicer, Jr., Esq., for the Plaintiff; Wirt P. 
Marks, Jr., Esq., James R. V. Daniel, Esq., for the Defend-
ant. 
page 20 ~ C. A. ENROUGHTY, 
a witness introduced on behalf of the plaintiff, be-
ing first duly sworn testified as follows: 
DIRECT EXAlVIINATION. 
By Mr. Leake: 
Q. :lvir. Enroughty, where do you live¥ 
A. Seven Louisiana Street, city. 
~ What is your business! 
A .. Carpenter. 
Q. Where were you on the 23rd day of l\{arch, 1926 f 
A. I was up on a building at the Ifanover Lumber Com-
pany, down on the S'outhern Railroad. 
Q. \Vha t portion of the building were_ you on f 
A. I was on the south end, or I should say on the east end 
of the building, next to the railroad. 
Q. On the roof f 
A. Yes. 
Q. Is that near Lewis Street? 
A. Yes, it is about I should say thirty or forty yards from 
Lewis Street. 
Q. How tall is that building 
A. I should judge, 'vhere I w·as it is about twenty feet from 
· the ground. 
page 21 ~ Q. Did yon see this accident which happened to 
Mr. Cashell'J 
A. Yes. 
Q. Now state in your own way exactly what you saw, and 
all the circumstances of the case. 
A. W elU was U.Q_ on this roof, next to th~_!~@roac;"b and 
saw l\'Ir..__i.1ashell comlng outof the yard and into the roaa 
whiCh ~<?.~~s ·~rcrw·ards·- the-~lroad, and-r'_!!_!ls pJ!i'lq~~L:Wi~l.!_ 
the railroad. He-came on up ·ana··lie-gOtaoout thirty or forty-
~--~----·~--- ~---
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yards from the building, and in the meantime I heard the 
'·whistle blow; I looked at Cashell and Gashell had not made 
any effort to stop, and I holloed at him; I holloed at him a 
second time and thought he looked up and I pointed down 
the railroad. He drove on around, and there is a raise there 
I suppose four or five feet of raise, and he pulled up before 
he got on the west spur track-he pulled up on this west 
spur track and came almost to a dead . stop, and when he 
came almost to a dead stop the engineer blew the distress 
signal. W11en he came almost to a dead stop I said to Pock-
1ington, "He's saw him and is going to stop", but he must 
have shifted gears and he pulled over the track, and the en-
gineer at that time pulled down on the distress signal again 
.and kept coming up the track until he hit him. 
Q. Where was it when you heard the first whistle? 
A. At the whistle post that is somewhere, I think, about 
three hundred or a little more or less yards down 
page 22 ~ from the crossing. 
Q. 'When he blew the first distress whistle how 
far was the train from the crossing1 
A. I should say about one hundred and forty-two yards, 
may be a little more or less. 
Q. Where was the train when it made that second distress 
signal Y 
A. I should say probably one hundred yards from the 
c-rossing. 
Q. At that time, . when the second distress whistle was 
sounded, Cash ell was on the main track? 
A. He was going across ·the main line. 
Q. Now I want to ask you did the engineer put on any 
brakes? Did you see any sign of brakes put on Y 
A. Well, I don't think so. 
Q. Did the train slow up, at all? 
A. I don't think it did, but I would not swear to that. 
1\tir. Marks: I object to the "ritness stating \Vhat he thinks, 
and move that it be stricken out. 
The Court: The witness can not tell what he thinks, but 
he can state whether the train slowed do"rn. 
Witness : Well, to my best judgment-
1\{r. Marks: We object to his stating what his judgment 
. . . 
lS. 
The Court: Your eye-sight is what tells you whether a 
train slowns up, or keeps on coming at the same speed. Which 
did it do? 
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~-.. page 23 ~ Witness : Well, in a case of that kind ·a man might have slowed down, but not enough for me to notice it. It is hard for me to notice it. 
Q. Did the train slow down so far as you could see? 
A. It didn't slo'v down as far as 1 could notice it. 
Q. ·What became of the train after it struck Mr. Cashell T 
A. Well, · the train ran up T should judge three or four 
hundred yards beyond the crossing, after it hit him. 
. Q. How long was it after it struck him before it began 
to slow down! · 
A. Well, I can't tell; I don't know. 
Q. Did you notice if it slowed down at the time it hit him T 
Mr. Marks: Objected to as leading. 
The Court : Sustained. 
Q. What did the engineer do after he hit him 1 
A. Well, the train ran up, as I said, three or four hundred 
yards above the crossing, after it hit him, but 'vhat he done 
I don't know. 
Q. You say it went three o'r four hundred yards above the 
crossing, towards Richmond, after it hit him¥ 
A. Yes, after it hit him it went three or four hundred 
yards up the road, towards Richmond. 
Q. You mean three or four hundred yards be-
page 24 ~ fore it came to a stop? 
A. Before it came to a stop. 
. Q. Are there any bushes growing about there on the east 
side of that crossing, or not T 
Mr. ~larks : I object to the question as leading, and as 
suggesting to the witness 'vhat counsel wants. Witness can 
tell wliat he sa,v, without being asked the question in sucli a 
manner as amounts to his being told. 
The Court: I don't think the ·question is leading; counsel 
has the right to refer to the character of the obstruction he 
wants the witness to testify to. That is preliminary. 
~Ir. Marks: I note an exception. 
A. There is a tree on the west side of the main line coming 
to Richmond; with some honeysuclde. vines on it, and I 
think--
Mr. Marks: We object to the witness stating what he 
thinks. 
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vVitness (continuing answer) : -it is about 21 or 22 feet 
ftrom the main line. 
r 
Q. Do you know the character of those bushes, or trees? 
A. It is a wild cherry tree. 
Q. With honeysuckle ·growing on it? 
A. Yes. 
Q. Would that obscure the vision, or not? 
Mr. Marks: Objected to as leading. 
The Court: The question is leading. nfr. Leake, putting 
\your question "would it, or not", does not relieve it from 
~being leading. 
Q. The road that ~Ir. Cashell was coming up, how does that 
run with respec-t to the railroad track? 
A. It runs parallel with the railroad track until it gets 
21 or 22 feet from the main line; and after you get within 
21 or 22 feet-I don't know exactly which, but about that-
of the mainline you can see down the railroad track for about 
half a mile. 
Q. You mean down towards West PointY 
. A. Down towards vVest Point. 
Q. What time of the day 'vas this accident? 
A. Well I give my testimony at the Coroner's inquest that 
it was about nine fifteen or twenty, but I have heard since 
that-
:Mr. ~farks: Objected to .. 
The Court : Sustained. 
'\Vitness: Well, I testified at the Coroner's inquest that 
it was .about nine fifteen or nine twenty. 
Q. In the morningf 
A. In the morning. 
page 26 ~ Q. What is the name of that street or road there 
-the public road there-do you know 1 
A. The Old 1\.fill Road. 
Q. Is that a public street f 
A. The Old 1\'Iill Road, or Lewis Street; it used to be the 
Old Mill R{)ad, and I think it has been changed to Lewis 
Street now. 
Q. Were there any other trucks going along there T 
A. One truck following. Cashell. 
Q. It was following Cashell? 
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A. Yes. 
Q. How far behind him, do you know 
A. I do not. 
Q. How many railroad tracks are at that crossing Y 
A. Three. 
Q. Where is the main track, with respect to the other two Y 
A. It is between the two spur tracks. 
Q. On which track was the train Y 
A. On the main line-the middle one. 
Q. Do you know what was the character of this train, 
whether a passenger or freight train Y 
A. Passenger train. 
Q. How many cars were in this train? 
A. Three ; to my best knowledge no'v there were three. 
Q. Could you tell what was the ·speed of that train when it 
struck ~Ir. Cashell ¥ 
page 27 ~ A. Well, I should say between forty and forty-
five miles an hour. 
Q. Was anybody in the truck with ~fr. Cashell Y 
A. No. 
Q. Could you tell how fast the truck was goingY 
A. I should judge about five miles an hour. 
Q. How fast was it going before it got on the main track, 
could you tell. · 
A. Well, I should judge from the time it hit the rnise it 
was not going over three miles an hour. · 
Q. Wl1en you holloed at him did he show any sign of hear-
ing you, or not Y · 
A. I thought he did, and I pointed down the rairload. I 
though the looked up at me; when I holloed at him the second 
time I thought he looked up at me and I pointed down the 
railroad. 
Q. Did he look down the railroad Y 
A. I don't know. 
Q. Was anybody on the roof 'vith ·you 1 
A. ~Ir. Pocklington-P. C. Pocklington. 
Q. After Mr. Cashell was hit did you go down there to 
where he was and examine the body? 
A. I went down there in about fifteen minutes after he was 
hit-after the accident. 
Q. Tell the jury, in your own way, where the aut01nobile 
was, and where ~lr. Cashell 's body was, with respect to the 
railroad track Y 
A. Well, t.he truck was laying over on the east 
page 28 ~ spur track-laying across the eastbound spur 
track. Mr. Cashell 's body was laying up the main 
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line I suppose ~about seventy feet, or a little more or less. 
Q. Were you able to tell what portion of the truck the en-
gine struck? 
A. It struck the left-hand rear piece that sticks out from 
· the wheels; I don't know what you would call it; I suppose 
it is the bed, on the left-hand side. 
Q. I will get you to look at this cut and sho'v the jury 
exactly what portion of the truck it struck. (Witness is here 
handed picture of . a truck.) · 
A. It was struck right here between this coupler and th'e. 
spring clip at the end, on the left-hand side. It was struck 
between this coupling here and the end here on the left-hand 
side of the truck. (Witness indicates on picture.) . 
Q. How far from the end of the truck? 
A .. Well, I thought when I looked at it it was not over six 
inches. The front of the truck was on the east side spur 
track; it had crossed over the main line, all except the rear 
end which was hit. 
Q. Well, now, where was Mr. Cashell's body wi_th respect 
to the truck and the railroad track Y 
A. Mr. Cashell's body was laying seventy-two feet from 
the crossing, up on the east side of the main line-about. 72 
feet. 
page 29 ~ 
there? 
Q. Was that one the same side as the truck? 
A. On the same side as the truck. 
Q. Was Mr. Cashell alive or dead when you got 
A. Ife was dead when I got there. 
Q. Did you notice what portion of his body was struck? 
A. No, I did not. I saw blood on his head, and one of his 
feet was off. · 
Q. One of his feet was cut off1 
A. One of his feet cut off, yes; and blood over his head. I 
did not examine his head, at all. 
Q. Are you familiar with that crossing there? 
A. Yes. 
Q. Do you kn<?w whether or not it is .used by the people? 
Mr. Marks: I object to the question as leading. 
The Court: Objection overruled. 
Mr. Marks: Exception. 
A. It is a public highway; it is used by the public. · 
Q. Now I want to ask you about the railroad track along 
there from the crossing east towards West Point. Do you 
know whether or not that crossing ·is used by the public? 
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}.fr. }.~larks : We object to the question as being wholly 
irrelevant and immaterial to this case; and it has already 
been asked and answered. 
The Court: "What crossing is that? 
page 30 ~ Mr. Leake : Lewis Street crossing, east to-
wards West Point. I want to know whether or 
not he knows the public generally frequently uses that. 
The Court : Are you ref erring to two crossings, or one f 
Mr. Leake: I am referring to the railroad track itself. 
The Court : You mean the railroad bed Y 
Mr. Leake: The right of way of the track itself. 
The Court : You mean used by trucks t 
l\{r~ Leake: No, by pedestrians . 
. The Court: rr.he objection is sustained. We are not con-
cerned here with pedestrians. 
· Mr. Leake : "'\V e just want to show the circumstances. 
lVIr. Marks: We object. 
The Court: It is not a question of the killing of a pedes-
trian walking along those tracks, and of whether the com-
pany had notice of pedestrians walking the track. 
Mr. Fulton: Will you let the jury retire for a moment, 
your Honor? 
The Court: Yes, sir. Gentlemen of the jury, walk into 
my office, please. 
Note : The jury having retired, for the purposes of the 
record the witness was asked the following questions, and 
gave his answers thereto: 
page 31 ~ By Mr. Leake: 
Q. Do you know whether or not that track-the 
main line track-is used by pedestrians, west and east of 
this crossing·-Lewis Street crossing? 
A.· Why, yes. 
Q. To ·what extent? 
A. People go up and down that track, especially on Sun-
days and holidays ; and in warm weather people go up and 
down that track by fifty's and hundred's, during the day, 
going to Oakwood. 
Q. How long have they been doing that, do you know? 
A. Ever since I was a boy I have traveled it every day 
myself. 
Q. How old are you? 
A. I was fifty-two last birthdayy. 
The Court: The Court sustained the objection offered by 
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Counsel for the defendant, to so much of the testimony as 
tl1is witness has just stated relative to the number of people 
that pass up and down the track-not on Lewis Street cross-
ing, but east and west of it; and expressly rules that the 
amount of traffic over the crossing at Lewis Street may be 
shown. Bring the jury back. 
The Jury here returned to the court room and took their 
seats. 
By Mr. Leake: 
Q. Mr. Enroughty, do you know to what extent 
page 32 ~ Lewis Street, itself, is used by automobiles and 
pedestrians, and travelers upon that highway? 
A. I have seen as high as five or six automobiles passing 
back and forth during the day, while I was working there-
working on that street, you might say; and I have seen school 
children going backwards and forwards across there in the 
morning and afternoon. 
Q. How many would you estimate you have seen cross there 
in a day¥ 
A. Well, while I wa.s working there, there were a couple 
of families, I think, and I think three or four children that 
l1ad to cross there morning and afternoon. 
Q. Did you see any automobilists go across there-other 
than these children~ 
~fr. :rviarks: Objected to on the ground that it is leading, 
and has already been answered in any event. 
The Court: Yes, he stated that he has seen five or six au-
tomobiles pass there in a day. 
Q. Did you notice whether or not the bell was rung? 
~Ir. ~larks: Objected to as leading and suggestive. 
The Court : He can state whether. he heard a bell or not. 
Mr. Marks: He can ask what signals the wit-
page 33 ~ ness heard, but certainly counsel can not ask the 
'vitness if he heard the bell. 
The Court: I will sustain the objection. 
Q. What signals were .given, that you heard? 
A. The whistle-distress whistle. 
Q. Were any other signals given? 
A. I didn't hear any. 
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Q. Were you in a position to hear them if they had been 
given? 
A. Yes. · 
'Mr. Marks:. I move the Court. to strike out the last. ques-
tion and answer, on the ground that it is for the jury to de-
termine whether the witness was in a position to hear. He 
can state what his location 'vas, but it is for the jury to de-
termine whether he could have heard. 
The Court: A witness can always state whether he was 
in a position to hear a signal if it was given. The objection 
is overruled. · · 
Mr. Marks:. Exception. 
· Q. Were there any other arrangements there, such as an 
automatic bell, or gate, or watchman, or anything of that 
sortt · 
Mr. Marks: Objected to, on the ground that there is no re-
quirement or necessity 'that any such device be 
page 34 ~ maintained there. . . 
The Court: The objection is sustained, unless 
it be proved that there is such a requirement. 
Q. vVas there any bell on that engine rung¥ 
A. I didn't hear any. 
CROSS EXAMINATION. 
By Mr. Marks: 
· Q. Mr. Enroughty, I want to get you to point out on this 
blueprint, to the jury, just where you 'vere situated. (Wit-
ness is here shown a blueprint.) · 
A. I was sitting on this end of the building, up on the 
ridge·. . 
Q. This building marked on the blue-print as "Brick 
Building" Y Is that right¥ 
A. That's right. 
Q. You were on the east end of that building? 
A. East end of it. 
Q. Now, this road marked "1\iiill Road'' on this blue-print 
is the . road upon which the crossing exists, and now known 
as Lewis Street, is it not? 
A. Yes. 
Q. And it was at the crossing of the railroad with this 
Mill Road, or Lewis Street, that the accident ocgurred ?_ 
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A. Yes .. 
Q. You were on this brick building just ·west of the Mill 
Road and north of the railroad 1 . 
A. Yes. 
page 35: ~ Q. Ho,v long had you been working down in 
this vicinity prior to the accident Y · 
A. I went down there sometime in ,January; I don't know 
the exact date. 
Q. Mr. Cashell had been hauling in and out of this lumber 
yard over here across this Mill Road crossing for a very . 
considerable time prior to the accident, had he not? 
A. He had been hauling there ever since I had been there; 
I had seen him going in and out. 
Q. At about the same time of day this accident happened 
had you seen him? going in and· out 1 
A. Well, I can't say. 
Q. But you kno'v he had been going in and out of there Y 
A. Yes. 
Q. He had been perfectly familiar 'vi th the crossing and 
location? 
A. Oh, yes .. 
Q. You stated in your direct examination that you testified 
at the Ooroner's inquest that the accident happened about 
nine fifteen or twenty' 
A. Yes. 
Q. The stenographic report of your testimony at the inquest 
shows this question asked you by the Coroner, and· answer 
made by you: 
''Q. What time of the day was it that he was hurt? 
A. About quarter to nine, or in that neighborhood.'' 
Now having refreshed your recollection can you not say 
now that it was about quarter to nine, instead of 
page 36 ~ a quarter afte·r nine? 
A. No, sir, I can not. 
Q. You do not know which answer is· correct, then-the one 
you give now, or the one you gave then 1 
A. No, I do not; I don't just recall. 
Q. It may have been quarter to nine, or quarter after 
nine? 
A. Yes. 
Q. As I understand your testimony you were on the east 
end of this brick building, and you saw Mr. Oashell come 
cut off this road leading into the lumber yard; is that right? 
A. That's right. 
Q. Please look at this map again. There are two little 
• 
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roads leading out from the lumber yard, one nearer to the 
Mill Road than the other f 
A. Yes. 
Q. Which of those roads, marked "Private Road", did he 
come out ofT 
A. He was coming out of this road. (Indicates on map.) 
·Q. That is the westerly road? 
A. Yes, that's the road he came out of. 
Q. He came out of that road, to the point where it turns 
to the east and parallels the railroad track, and he continued 
up the road parallel to the railroad until he reached the l\1:ill 
Road? · 
A. Yes. 
Q. Then he turned south on the lviill Road and across the 
railroad f 
page 37 ·~ A. Yes. 
Q. You stated that. that little wild cherry tree 
was 21 or 22 feet from the main line. That is merely an esti-
mate on your part, is it not? 
A. We measured it. 
Q. When did you measure it? 
A. The day of th~ accident. 
Q. Did you make a record of it? 
A. No, didn't make any record of it. 
Q. If S'ergeant Harris were to testify that he measured it 
with a tape-line and found the distance to be about 291;2 feet, 
would you be sure of your measurement, or his measurement f 
A. I think Sergeant Harris was the one I saw measure 
it. 
Q. Yes, he was the one you saw measure it. 
A. I thought so. 
Q. You did not measure it yourself¥ 
A. No. 
Q. Where were you when you saw him measure it f 
A. Right at him, at the tree. 
Q. Did you read the figures on the tape-line¥ 
A. No. 
Q. How do you l11ov,r then that the distance was 21 or 22 
feet? 
A. That is what I heard someone say. 
Mr. Marks: I move the Court to strike out the witness's 
· statement that the cherry tree was 21 or 22 feet 
page 38 ~ from the main line; on the ground that it is hear-
say, he having admitted on the stand that it is 
merely what someone told him. 
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The Court: The witness would have the right, independent 
of any actual measurement, to give his idea of the distance 
between the cherry tree and the main line. 
M~. M~arks: That is true, but he testified that the 21 or 
22 feet was by actual measurement. Now he says he did not 
make the measurement but that Captain Harris made it, and 
that he {the witness) heard someone say it was 21 or 22 feet. 
I am prepared to sho'v what the actual distance was by the 
measurement of Captain Harris. 
The Court.: If what the witness knows is only what some-
one told him, it ought to go ·out, and will go out. 
~Ir. }larks: That is what he testified. 
The Court: Gentlemen of the jury, you will disregard 
what the 'vitness has said as to the number of feet between 
the cherry tree and the main line of the railroad, as .being 
the actual measurement. 
J\.fr. Fulton: But the witness may state what his own idea 
is as to the distance. 
The Court: Surely; anyone can approximate it. 
By 1\{r. J\.Iarks: 
Q. So you have never measured the distance, 
page 39 ~ and any statement you would give, other than 
what someone told you, which the Court has ruled 
out, would be a mere estimate on your part. That is true, is 
it not 7 
A. I was standing there when the measurement was made, 
hut I did not see the tape. 
Q. You did not kno'v what the tape line measured, if you 
did not read it, did you 1 
A. No. 
Q. Where was this truck at the time you· heard the first 
blast of the whistle down at the whistle post Y Was it still 
coming up the road parallel with the railroad, or had it . 
turned into Lewis Street. 
A. It was coming along parallel with the railroad when 
the engineer blew at the signal post. 
Q. The truck had not gotten to Lewis Street, or Mill Road, 
and turned in, at that time 1 
A. No. 
Q. Now I understand you to say you heard the whistle 
blown down at the whistle post, and you called to ]\{r. Cashell, 
and you thought he looked up, and you pointed down the 
track, and you thought he saw the train 1 
A. Yes. 
Q. The reason you thought he saw the train coming, from 
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the position in which he then was, was because there was 
nothing to obstruct his view, was thereT 
. · A. Not after he turned and got up on the 
page 40 ~ track. . 
Q. As a matter of fact, as soon as he got the 
front of his truck going into Lewis Street he could see 
·straight down the track, could he not7 -
A. Yes . 
. Q. S'o he did I;tOt have to get up even on the south track, 
'which was the passing track, before he could see right on 
down the track. That is correct, is it not.? 
A. That's correct . 
. Q. Now, then, when his truck got up to the passing track, 
t.hat is, the south track, he hesitated and you thought he was 
going to stop; is that correct? 
A. Yes. 
Q. At that time the train was about three or four hundred 
feet down the track, as I understood you? 
A. Yes, about three or four hundred feet down the track. 
Q. Then after you thought he had seen the train and was 
.going to stop, he picked up again and drove on to the main 
line track, immediately in front of the train, as I understand 
youY 
A. Yes. 
Q. And before he got across the train struck the rear of 
his truck, with the result which you have explained? 
A. Yes. 
Q. Now, ~Ir. Enroughty, do you know anything about rail-
road operation Y 
A. No . 
. page 4l r Q~ Did you ever opera,te on a railroad<! 
A.·No. · . 
Q. You know though it is a faet, do you not, that when 
the brakes are applied, on a train moving at a rate of sp.eed 
around forty miles an hour, that there must be an appreci-
able time for the air to go through the air system and take 
effect and begin to slacken the momentum of the train? You 
know that to be a fact, do you not Y 
Mr. Fulton: I object. He said he never worked on a train, 
and knows nothing about it. 
The Court: State whether you know it or not Y 
l A. No, sir, I do _not. Q. So if you do not know whether any time is required for . the brakes to take effect, it would be impossible, of course, 
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for you to tell whe~ the engineer applied his brakes to stop 
this train, would it not? 
A. I guess it would. 
Q. Don't you know it would? . 
A. No, I don't know anything about railroads, or anything 
about engines. · 
. Q. So you do not mean to tell this jury that the engineer 
did not ~pply his brakes at any particular point, or any par-
ticular time, do you Y 
A. To my eye I didn't see him slack up, at all; that is, to 
my eye. 
page 42 ~ Q. But you don't know when or where the brakes 
were applied to stop the train, do you Y 
A. Oh, no. 
Q. And you· do not undertake to say 7 
A. No. 
Q\. But just from your observation from where. you were, 
you did not see the train slowing up in speed between the 
time you noticed it and the time of the collision? 
A. No. 
Q. That is all you mean to say, is it not! 
A. That is all I mean to say. · 
Q. Now, Mr. Enroughty, you said you didn't get down off 
the building for about fifteen minutes after the accident oc-
<mrred? 
A. Yes. 
Q. What were you doing in the meantime f 
A. Sitting up on the roof. 
Q. Were you watching anything? 
,4.. Looking -at the accident. 
Q. Watching the truck over there, and the gentleman who 
'vas hurt? 
A. Everything .generally; everything that was going on. 
Q. Did you measure .the distance between the crossing and 
the point where the train stopped west of the crossing! 
A. No, I didn't measure it. · 
Q. You· estimated that the train stopped be-
page 43 ~ tween three and four hundred yards from the 
~rossing. That, then, was a mere estimate on 
your partY 
A. Yes. 
Q. Did you pay any particular attention to it at the time? 
A. I could see from where I was sitting on the roof the 
rear end of the rear coach. 
Q. And after it came to a stop the train backed to the 
crossing, did it not Y 
--------------
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A. Yes. 
Q. Was tlie train around the curve· between this crossing 
and the National Cemetery Road, when it stopped f 
A. The engine was; in fact the whole train was. 
Q. How did you see it, if it ·was around the curve? 
A. Through som~ trees that were behveen me and the · 
train. 
Q. So the train actually came to a stop 1 
A. Oh, yes. 
Q.. And backed back? 
A. Oh, yes. 
Q. So necessarily the brakes "rere applied somewhere, to 
stop the train, were they not 1 
A. Certainly they were. 
Q. Now you state that the train struck the truck, you 
thought, about six inches from the rear end of the truck! 
That was of course a mere estimate on your partf 
A. A mere estimate. 
page 44 ~ Q. The truck 'vas on the other side of the en-
gine from you at the time it was struckf 
A. Yes. 
Q. In your testimony before the Coroner you stated: "He 
came almost to ~- dead stop. We thought he had stopped.'~ 
Question: ''Then he started again and drove across jn 
front of the train?" Answer: "Drove across right in front 
of the train. '' 




By ~Ir. Leake: . . 
Q. When the engine blew the second time, the distress sig-
nal, how far was it from the crossing? 
Mr. Marks: I object, on the ground that the witness was 
asked, and answered, that same question on direct examina-
tion. 
The Court: That is my recollection of it. 
~{r. Fulton: lfy notes do not show. 
The Court: ·Well, let him answer it again. 
A. I should judge about one hundred yards. 
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By a Juror: 
Q .. I want to know about Lewis Street: is that the old 
street that used to run by the magazines¥ 
A. Yes, that's it. 
page 45 ~ By Mr. Leake: 
Q. What is your estimate of the distance of 
that cherry tree mentioned, from the main track 
A. Well, as I said awhile ago, about 21 or· 22 feet. 
By Mr. Marks : 
Q. What are the magazines that have been referred to? 
A. They used to be the old powder magazines that the 
hardware stores around Richmond used to keep their powder 
in; there used to be a whole string of them down on that 
road. 
Q. N o'v this 21 or 22 feet that you mentioned a moment 
ago is your estimate of the distance¥ 
A. Yes, it is my estimate. 
Q. But of course you would not stick to that estimate 
against the actual measurement made by Captain Harris? 
A. Oh, no. 
(Witness lwre stood aside.) 
page 46 ~ R. T. ENGLIS.H, 
another witness on behalf of the plaintiff, being 
duly sworn, testified as follo·ws: 
DI.RECT EXAJ\IIINATION. 
By Mr. Fulton: 
Q. Where do you reside, ~Ir. English Y 
. A. 2912 Noble A venue; real estate business. 
Q. What business 'vere yon in on ~farch 23, 1926, and 
where were you located f 
A. I was at the Hanover Lumber Company, Fulton. 
Q. Where were their offices? 
A. In Fulton. 
Q. Were you up at the Lipscomb lumber yards on the 
morning of the accident to Mr. Cashell! 
.A .• Yes; the Hanover Lumber Company owned that prop-
erty. 
Q. Yes, but I am asking where you were located at that 
time? 
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A. Hanover Lumber Company-used to be the Lipscomb 
· lumber yards. 
Q. Where were you-at the time of the collision between 
the train and the truck? 
A. I was down in the yard, or at the office-in the office, 
I think-! forget. 
page 47 ~ Q. ·How far away from the point of the col-
lision Y 
A. About a square and a half. 
Q. Did you see the collision Y 
A. No, sir. 
Q. You are familiar with the conditions down there Y 
A. Yes, sir. 
Q. Is Lewis Street a public street in the city of Rich-
.mond? 
A. Yes, sir. . 
Q. It is within the corporate limits 
A. Yes, sir. 
Q. How about the use of it f Is it much used, or not? 
A. It is right much used, yes, sir. 
Q. Was that an active lumber yard at the time? 
A. Yes, sir. I say it is a lumber yard-it was a dressing 
and planing mill, which is pretty active. 
Q. Do you kno'v the kind of people that used that cross-
ing, whether it is used by all kinds of people Y 
A. Yes, sir, it is a public crossing there. 
Q. Did you go up to the scene of the collision afterwards 1 
A. No, sir, I did not go up there until after the body was 
moved. 
Q. You sa'v the truck afterwards Y 
A. Yes, sir. 
Q. Did you see the train before it ,moved away from there, 
or had the train left when you got up there 1 
A. The train had gone. 
page 48 ~ Q. You knew Cash ell? 
A. Yes, sir. 
Q. What was his health and condition 1 
A. He was one of the finest specimens of man I ever knew. 
Q. Robust, strong looking fellow Y 
A. Yes, sir. 
Q. How long had he been working down thereY 
A. Well, I went there the .first of January, and he was haul-
ing for those people at that time, and how long before I don't 
know, but he had been with them for sometime. 
Q. He worked there continuously from that time on up to 
his death T · 
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A. Yes, sir. 
CROSS EXAMINATION. 
By Mr. Marks : 
Q. Mr. Cashell's sight was .good, was it not? 
A. So far as I kno,v, yes, sir. 
Q. He drove automobiles and engaged in his duties; he 
could see all right, could he not? 
A. So far as I know, yes, sir. 
Q. Was his hearing good? 
A. S'o far as I know. 
Q. Did you ever talk with him? 
A. Yes, sir. 
Q. Ever have ·any trouble making him hear you 7 
A. Not a bit. 
page 49 } Q. So then his hearing was good T 
0 A. So far as I know. 
Q. That Lewis Street, or the Mill Road, as referred to, is 
not an improved street, at all, is it~ 
A. Well, it is not a real improved road. We commenced 
to improve it after we .got there, after the first of January, 
0 and it was in very good shape. 
Q. I mean it is not an improved city street-it is just a 
1·oad in there about wide enough for two buggies or automo ... 
biles to pass 1 
A. Yes; two trucks could not pass, without one went to 
the side of the road, but when you haul four thousand feet 
of green lumber it has got to be some good road for it to 
get by on. 
Q. It was not paved, at alH 
A. No, sir. 
Q. As a matter of fact it 'vas just about in the condition 
you would find in an ordinary country road, was it not? 
A. Yes, sir. The City of Riehmond has fixed this road 
for us so we could continue to haul in there. It had gotten 
in bad shape, but at the time he "ras hauling over it it was 
in very .good shape. 
Q. After you go over this railroad crossing, going north, 
the road winds around there in the brush and up the hill 
back of Oakwood Cemetery? 
A. That's right. 
page 50 } Q. And on the other side it goes around and 
finally goes into the National Cemetery Road f 
A. Now, which 'vay are you going? 
Q. Going south now,.-to the N a tiona! Cemetery Road. 
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A. You are talking about the Jews Cemetery there? 
Q. No, the National Cemetery Road? 
A. Oh, yes, if you are coming from Fulton and going on 
across the railroad track. If you go to the right you get 
to Oakwood Cemetery, and going to the left you get to the 
lumber company's yards. 
Q. But if you cross the road, from the other direction, and 
go south, you get around to the foot of the Jewish Cemetery 
and finally get into the National Cemetery Road? 
A. Yes. 
Q. Now this lumber company as shown on this plat is the 
Lipscomb Lumber Company, Incorporated, but I understand 
from you that the Hanover Lumber Company took that over? 
A. Yes, sir. 
Q. Which is successor to the Lipscomb Company 1 
A. Yes, sir, that's correct. . 
Q. As I recall the situation down there the only thing over 
on the north side of this track, other than the Lipscomb Lum-
ber Company, is a little house-almost a shanty-setting over 
here on the west side, and north of the railroad? Isn't that 
ri~ht? • 
page 51 ~ A. On the right hand Ride, a shanty up the hill 
-but the Lipscomb Company, we had a brick 
building and a lumber shed holding two hundred thousand 
feet of lumber. · 
Q. That is the lumber yard out of which !1r. Cashell was 
haulingl 
A. Yes, sir. 
Q. Then on the other side of the traek is the James C. 
Smith Company, which is served by the switch leading to 
the south? 
A. Yes, sir. 
Q. And the only thing else down there is this cemetery 
which is up on the hill in a sort of southeast direction from 
the crossing, is it not? 
A. Well, yes, southeast ; of course there is the Hackley 
!forris Company, but that is further down the track. 
Q. It is not reached by that road 1 
A. No, it is the same one that goes to Smith, that goes to 
Hackley !£orris. 
Q. Oh, yes," the track? 
A. Yes. 
Q. Now Mr. Enroughty said that there 'vas an average of 
five or six automobiles a day that went over that crossing. 
Is that about in accord with your ideas? 
A. You mean including trucks, too 1 
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Q. Yes. 
A. I would say much more than that. In .good weather we 
have probably from five to ten trucks there ourselves. 
Q. Hauling into the lumber yards? 
page 52 ~ A. Yes; and there is right much crossing there 
in going up to Oakwood, and through that way. 
RE-DIRECT EXAl\fiNATION. 
By l\1:r. Fulton: 
Q. Was that used hy pedestrians a great deal, walking 
along the track, in the streets or across the track~ 
A. R.ight much, yes, sir; it is a public crossing and a good 
many people go backward and forward there. 
Q. That had been going on ever since you had been down 
there~ 
A. Yes, sir. 
Q. Did you see where the train came to a stop after its 
collision with the truck' 
A. No, sir, it was further do,vn than I could see from the 
office. · 
Q. Do you remember that there is a curve down the road 
to the west of the crossing, in the direction of Richmond 1 
Do you remember if that train went around that curve 1 
A. It went out of my sight; I could not see from the office 
'vhere the train stopped. 
Q. It went dean out of your sight ·1 
A. Yes, sir. 
RE-CROSS EXA].iiNATION. 
Bv 1\{r. Marks: 
.. Q. You ~ay there was rig·ht mueh pedestrian travel across 
there 1 Mr. Enroughty said there were about hvo families 
down there and he had seen three or four children 
page 53 ~ a da.y passing backward and forward to school. 
Can you give us an idea of how much travel there 
'vas by pedestrians along there in the course of a day? 
A. Talking about a holiday? 
Q. I am talking about normal conditions Y 
A. VVell, it makes a difference-! have semi twenty-five or 
thirty children con1ing down from Church Hill and walking 
across the railroad there; but so far as families are con-
cerned I don't suppose there are over a dozen families near 
there. 
Q. Take it under normal conditions-not holidays-how 
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many people would you say walked across there on an aver-
age, in a dayi · · 
A. Of course I didn't see many myself, because I was 
down there in the office. 
Q. All you can testify to is what you hav seen and know, 
and that is what I "rant: how many people did you see, on 
·an average, that crossed there in a day? 
A. So far as I could see, I didn't see any to amount to 
anything, at all, because I was down there in the of1ice, or 
the yard, where I could not see them. 
Q. So that when you are limited to your actual knowledge, 
the number was very negligible? 
. A. I would say probably eight or ten people a day used it, 
continually. · 
(Witness here stood aside.) 
page 54~ ~P_Q_CKJ;IN:G._TO~.__ 
another Willess introatfee~behalf of plaintiff, 
being first duly sworn· testified as follows: 
DIRECT EXA:MINATION .. 
By Mr. Fulton: 
Q. What is your name? 
A. Preston C. Pocklington. 
Q. Where do you liveY 
A. Highland Springs, Henrico County. 
Q. "What is your business Y 
A. Carpenter. 
Q. Where were you on the morning of 1\iarch 23, 1926 Y 
A. I was on top of a building that we 'vere· working on at 
Staggs Siding; I think it was the Han6ver Lumber Company 
that we were building for, but· I was working for R. M. An-
derson. 
Q. How near was that building to the Lewis Street railroad 
crossing? · 
A. Probably· sixty feet. 
Q.· Was there anything between you and that crossing to 
shut out your view, or obscure your view to the crossingY 
A. Nothing at all. 
Q. You say you were on the building; what part of the 
building were you on f 
page 55 ~ A. I was up on the roof, the center of the roof 
-I mean the center of the building, taking the 
width-I was at the end of the building, near the railroad. 
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Q. Who was with you f 
A. 1.fr. Enroughty. 
Q. Did you see the collision between the defendant's rail-
road train and the truck of Mr. Cashell f 
A. I did. 
Q. Tell the jury in your own way just what you saw while 
you wer~ sitting there, about the movement of the train 
shortly before the collision and up to the time of the im-
pact? 
A. Well, Mr. Enroughty and myself were up there work-
ing; ·we had a habit every morning on hearing this train 
blow, of saying ''Here comes Tony''. We heard him blow 
that morning, and I said to 'Gus, "Tony's coming", and we 
turned around to face the railroad to see him go by; and 
about that time I saw this truck come out of the lumber yard; 
it came up along side of the track, to the crossing) and at 
that time the train was coming south; the man drove on up 
on the spur track and came almost to a full stop, and I thought 
he was going to stop and let the train go by, but instead of 
ihat he immediately pulled off and went on the track in front 
of the train. ·Then I was so busy watching him to see if he 
was going to make it, I was in hopes he would get across, and 
the next thing I saw was the timber and stuff from the truck 
flying up in the air. · 
. page 56 ~ Q. When he pulled off of the side-track and 
started across the main-track, how far was the 
train from the crossing f 
A. When he started 'to move from the side-track? 
Q. Yes, and was crossing the main-track? \ 
A. I judge behveen 75 and 100 yards. \ 
Q. Did you look at the train continuously from that time I 
until it struck the truck? . 
A. No, I watched the truck more than I did the train. \ 
Q. Was the train in your view during that time? 
A. Yes, I could have seen it, sure. . 
Q. Did the engineer ring any bell, or sound any gong \\ 
there? 
A. I don't remamber hearing any bell; he did blow a ) 
w~~t:!When did he first blow the whistle? ~ 
A. You mean the first whistle I heard? 
Q. Yes, the first whistle you heard; where was the train 
then? : 
A. The first whistle I heard was when he blew the regular 
crossing signal; the train had not gotten in sight then, it 
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was may be a ·quarter of a mile down the track, beyond the 
bend. 
Q. It was not in sight of you from where you were on the 
building? 
A. No. 
Q. You could see towards West Point, but your view was 
cut off by a curve? · · 
A. Yes. 
page 57 ~ Q. When did it next blow? 
A. Well, just as soon as this truck started to 
move off the spur track on to the main line he commenced 
to blow the regular alarm whistle. 
Q. ·Is that the time he was 75 or 100 yards away from the 
crossing! · 
A. Yes, sir, I will say he was. 
Q. Did the engineer slow down his train before he struck 
I the truck? 
\ A. I 'vould not say whether he did or did not; I was watch-
ing the truck. 
Q. How far, after the train struck the truck, did the train 
run before it came to a stop? · 
A. I don't know the exact distance, because I did not meas-
ure it, but it run certainly three or four hundred yards. 
Q. You don't know whether there is a curve west of the 
siding, and where he stopped with reference to the curve-
going· in to Richmond 1 
A. He stopped in the curve. WheiJ. I got down and went 
to the trucl~ and the man's body, I could look down the track · 
and see the rear coach of the train. 
Q. At what rate of speed would you say the train was 
running at the time it struck the truck? 
A. I should think between 40 and 45 miles an hour. 
Q. How soon after the collision did you notice any slowing 
down of the train 1 
page 58 ~ A. It seemed to me he began to slo'v imJnedi-
ately he hit the man. 
Q. What part of the truck did the train hit? 
A. Just to the rear of the rear wheels. 
Q. Just to the rear of the rear wheels 1 "\Vhat part of the 
truck did it strike' 
A. I saw the mark on the body of the truck. 
Q. Do you mean the frame Y 
A. The frame, yes, sir; there was no body on the truck, 
just a frame. 
Q. How far was that mark on the frame from the rear end . 
of that frame 1 
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.A. I didn't measure that, but I should say probably in the 
neighborhood of two feet; between eighteen inches and two 
feet, as well as I remember. 
Q. The truck was coming out of the mill yard and cross-
ing Lewis Street, going like it was going to Richmond 1 
.A. Like it was going to Richmond. 
Q. Do you know a.t what rate of speed the truck was travel-
ing, from the time the front of it got into Lewis Street until 
it got across¥ 
A. No; he _was going very slow. 
Q. Did he increase the speed after he got up on top of the 
rise there-it goes up an upgrade there 1 
A. "'\Vhen he got up on the top of the rise, on the spur-
track, he came almost to a full stop, and I thought 
~ page 59 }- he was going to stop ; and then he increased his 
speed. 
Q. From the time he increased his speed until he was 
struck, how fast would you say he was running? 
A. Certainly not more than-well, between three and five 
miles an hour; I don't see how he could have been running 
any faster. 
Q. Were there any trees along the right of way there near 
the intersection of the right of way and the Lewis· Street 
crossing, on the side the truck was going up on 1 
A. Oh, there were a fe'v small bushes, honeysuckle vines 
and stuff of that kind. 
Q. Where were they with reference to· the railroad track? 
How far from the railroad track were they? 
A. I think around twenty-five feet. 
Q. Do you remember ho'v high they were 
A. No, I do riot. . 
Q. You said there were some trees and small bushes there, 
with honeysuckles, I think. Did the honeysuclde run up into 
the trees? · 
I 
1\Ir. ~larks: He didn't say trees; he said some small 
bushes. 
Mr. Fulton: All right, some bushes; you said there 'vas 
honeysuckle on the bushes; ho'v much did it cover the bushes 
--pretty thick coverage, or not? 
A. I 'vould not consider it thick, because I could 
page 60 }- see through it. Of course at that time of the year 
there were few leaves on it, only dead leaves from 
the year before. 
· Q. And that was you say twenty-five feet from the track 
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-which side of the track, the same side of the track that 
your building was on? 
A. Same side. 
Q. But 011 the opposite side of Lewis Street? 
A. Yes, opposite side of Lewis Street. 
Q. So if Cashell was driving up that side road that you say 
he was traveling out of the mill yard and going into Lewis 
Street, would those bushes be between him and his view to-
wards· West Point? 
A. Yes, that is where the bushes were. 
. Q. You were up on the top of that building, about how 
high? . 
A. Sixteen feet, I think, the point I was on. 
CROSS EXAMINATION. 
By ~ir. Marks : 
Q. ~Ir. Pocklington, you used the expression ''Tony is com-
ing". Who did you mean by "Tony"? To whom did you 
referY 
A. The engineer-Mr. Antone. 
Q. Was that train coming along there at about the usual 
speed it passed every morning¥ 
A. At about the same speed it came by every morning. 
Q~ 1\Ir. Cashell had been working there for some tim·e, had· 
he not? In and out of the lumber yard, over this 
page 6l.J ~ ICr'ossing? ; 
. A. I had seen him in and out of there for two 
or three weeks ; I had not been there more than three weeks, 
'myself. 
. Q. You had seen him going 'in and out during the time you 
were working there? 
A. Yes; during the time I was working there. 
Q. I am going to show you a photograph, that I will mark 
"X'', and which will be introduced in evidence in due course, 
a:Q.d I am going to ask you 'vhether that shows the location 
at the point of this crossing, where the accident occurred, 
and if the building in the left of that photograph is the build-
ing upon which you and ~Ir. Enroughty were working? 
. A. Yes, sir, it appears to be a photograph of the build-
Ing. 
Q. You were on this end of the building nearest the rail-
road, were you Y 
A. Right up on top, about the comb of that roof, just about 
at that point there. (Indicates on photograph.) 
Q. Now, as Mr. Cashell came up this road-came out of the 
·' 
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lumber yard and came up the ·road parallel with the rail-
road, when he reached this point where this road paralleling 
the railroad entered into Lewis Street at a point twenty-five 
or thirty feet from the track, there was absolutely nothing 
there to obstruct his view in any particular, was there? 
A. I don't think so. 
Q. And these little bushes over here, that you mentioned, 
are the bushes which you referred to in your testimony on 
direct examination Y 
page 62 t A. Yes. 
Q. ]j am going to run an arrow down to those 
bushes and put the.letter ''A'' there, for identification. That 
arrow points down to the bushes to which you referred, does 
it? . 
A. Yes .. 
Q. And when he was down here on this road those bushes 
would be in his line of vision; but, as you stated, you could 
see through them; but when he got up here to the point where 
he was turning to go into Lewis Street and turn across the 
railroad, then even those bushes were not in his line of 
vision, were they? He could see straight on down the track 
as far as the eye \vould carry, could he not? 
A. I think so. 
Q. Will you just look at this other photograph here, that 
I will mark "Y' ', . that shows the crossing, and these little 
bushes here are the ones you referred to-the same ones re-
ferred to on this other photograph marked "A", are .they 
not? 
A. Yes. 
Q. I will mark those with an arrow and the letter ''B", on 
the photograph marked "Y". So on the photograph marked 
''X'' the arrow with the letter ''A'' points to the little 
bushes; and on the photograph marked ''Y'' the arrow with 
the letter "B" indicates the bushes; is that right? 
A. Yes. . 
page 63 ~ Q. The second blast which you heard 'vas what 
is known as an alarm whistle, was it not? 
A. Yes. 
Q. And as I understood you that started as soon as Cash ell 
started from the side-track over to the main line 7 
.A. As soon as he started to leave the spur track. 
Q. .Did he have curtains on the truck he was driving, ·so 
far as you know Y 
A. I don't know. 
,--·---- ---- ·- --- - -~-
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RE-DIRECT EXAMINATION. 
By Mr. Fulton: 
Q. From the time the front of the truck got by those bushes 
and proceeded on across the railroad tracks, was there any-
thing to have prevented the engineer from seeing that truck 
proceeding on those tracks, and going on to the tracks ahead 
of him-from the time the front of that truck came out from 
behind those bushes Y 
A. No. 
Q. I mean if the engineer was in sight, that is, down where 
the engine came around the curve there 1 
A. If he was on a straight stretch of road. 
Q. If he was on a straight stretch of road at that time 
there was nothing to prev·ent him seeing that truck going on 
the track, and up on the track, proceding across 1 · 
A. No. 
page 64 ~ Q. How far east of the crossing is the curve 
that you said the train was behind, or out of sight 
around, when the engineer blew the whistle for the crossing 
-the regular crossing signal? 
A. You mean towards West Point1 
Q. Yes; how far is that curve away from the _crossing? 
A. It is between a quarter and a half a mile, as near as I 
can judge the distance by looldng. 
Q. That is your best estimate "1 
A; Yes, that is my best estimate. 
Q. I forgot to ask you the question how long have you been 
familiar with. this railroad crossing down there-at Lewis 
Street. 
A. For about twenty years. 
Q. How long had you been working down in tba t neigh-
borhood prior to this collisio1i? 
A. I think about three weeks; I would not be certain about 
that. 
Q. Will you state whether that public crosing-the street 
itself and the railroad crossing-was used by the public at 
that time, and whether it was used much or little¥ 
A. Why, it was used right much. 
Q. Who used it? 
A. Well, there are ·lots of people who walk up and do,vn 
Lewis Street, across that crossing; then there are several 
vehicles driving in and out of that lumber ·yard, that use it. 
Q. Did the employees use it in going to and from 
page 65 ~ the lumber yard 1 
A. Som~ of them do. All those who drive do. 
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Q. You said a lot of pedestrians, or people, used it and 
'vent across that crossing, and along it; was that a frequent 
and daily occurrence~ I will ask you how frequently did 
they use it1 
A. What do you mean-how often people went along there?-
Q. Yes. 
A. \V ell, take any bright sunshiny day, or a holiday-
Mr. l\'Iarks : If the Court pleases, we do not think the wit-
ness should single ont a holiday. I will ask the Court to con-. 
fine the "ritness to his own knowledge and observation of the 
people who used it. 
The Court: The average per day of pedestrians and ve-
hicles. . 
Witness: That is a right hard question for me to answer,' 
because I never paid special attention to it. 
Q. \V ell, go ahead and answer it in your own way, giving 
the best answer you can to the jury. 
~fr. ~larks: I submit, if your Honor please, the witness 
has stated he is not capable of doing so. 
The Court: The witness is an intelligent man, and he can 
make an estimate of the average number. 
Q. Give us the best estimate you can 1 
page 66 } A. I would say the average daily use was fifteen 
persons 'valking, and probably fifteen vehicles-. 
taking the average of every day I was down there. Some 
days may be there would not be any. 
(\Vitness here stood aside.) 
page 67} P. E. T.AYLOR-, 
another witness introduced on behalf of the plain-
tiff, being first duly sworn, testified as follows : 
DII~ECT EXAlVIINATION. 
Bv ~fr. Fulton: 
"Q. ~Ir. Taylor, state your name, age and business. 
A. P. E. Taylor; age 21; and I drive a truck. 
Q. Where do you live? 
A. 308 Roberts Street, Barton Heights. 
Q. "'\Vhere were you working on the n1orning of ~{arch 23, 
1926~ 
"'' 
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~ A. I was driving a truck for 1Ir. Cashell. 
Q. The young· ~an who was killed? 
A. Yes, the young· man who was killed. 
Q. J. L. Cashell, I believe? 
A. Yes, sir, J. L. Cashell. 
Q. Ho'v · long had you been working with him? 
.A. Off and on for over twelve months. 
Q. What was· the condition of his health 
.A. He· was a good healthy man, so far as I know; I never 
knew him to have a day's sickness in my life. 
· Q. How long had you known him vl 
· A. I had known him for, I think, close to four years; lived 
. on the adjoining place to him. 
page 68 ~ Q. Did he work regularly or irregulary? 
A. Worked regular. 
Q. What kind of business was he in? 
A. He was a hauling contractor. 
Q. You say you were driving a truck; ·was it one of his 
trucks1 
A. Yes, sir. 
: Q. Tell the jury, just before the accid~nt or the collision 
between the train of the defendant and the truck driven by 
Mr. Cashell, where you started from and where you "rere go-
ing? 
A. "\Veil, that morning, we left our truck the night before 
with a load of lumber on· it and \Ye unloaded it that morning 
at the lumber yard, and was going out to get some more; we 
started from the lumber yard, and he was leading me out, · 
and he pulled up on this track; I didn't see any train a~d 
don't guess he did either-
Mr. 1\{arks: We don't want you to indulge in any guess-
ing. 
Witness: I didn't see any train; I dol). 't know what he 
saw, but he pulled on across this track; when his front wheels 
-the front end of his truck was on the main line I heard a 
whistle blow and I looked up and saw the train, and hy the 
time I got my truck stopped the train had hit his truc.k. 
Q. You say when his front wheels got on the main line track 
you heard a whistle blow, and you looked up-
page 69 ~ where was the train then, how far from the cross-
. ing? 
A. One hundred yards down the track; as near a.s I could 
figure. 
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Q. That is towards West. PointY 
A. "f es, sir, towards West Point. 
Q. Did the train slow down any before it got here? 
A. Not so I could notice it; I didu 't see it slo,v· down a 
bit; I was in my truck, though; I don't think it slowed down 
a bit; I can't say; though. 
Mr. Marks: I object to the witness telling what he thinks. 
-The Court: \Vitness, don't tell .what you think; just tell 
what you know. 
Q. How of the truck had gotten across the track when the 
train struck it? 
A. All but two feet of the rear end of the truck. 
Q. VVha t part of the truck was struck by the engine? 
A. The rear end. 
Q. What do you call.the rear end, the frame, or what! 
A. S'truck the frame. .· 
Q. I ~ill ask you to look at this picture here, which is a 
picture 6f this model of truck, and point out to the jury what 
part of that truck was struck by the engine? 
A. It was struck right there where that spring is, right by 
the rear wheel, back edge of his rear wheel; it got hung by 
the front of this train and I think it turned the 
page 70 ~ truck around and threw him under the train. 
Q. Ho"T far did it knock that truck when it was 
struck~ 
A. The truck was sixty-three feet. 
Q. vVhere was Cashell 's body found after the collision 7 
A. He was eighty feet and seven inches. 
Q. From where 1 . 
A. From where he was struck. 
Q. And it drove that truck, Y9U say-how many feet did 
you say? 
A. Sixty-three. 
Q. \\Then it drove it down here where was the truck stopped, 
with reference to any one of those tracks 1 
A. On this spur-track that -goes into this junk shop. 
Q. Was that spur-track on the south side Y 
A. On the east side. · 
Q. It is the one on the side going towards Richmond~ 
A. Yes. 
Q. Do you know the length of that truck Y 
A. The truck was twenty feet and some inches; I don't know 
just exactly. 
Q. Do you ~now the capacity of it? 
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A. It was a three-ton truck. 
Q. Did Cash ell die as the result o.f his injuries T 
A. Yes, sir. 
Q. How long after he was struck did he die? 
A. He drew two breaths after I got. to him. 
Q. You got down and went to· him as quickly as 
page 71 ~ you could? . 
A. Yes, sir. 
Q. How fast was the truck traveling after it got to Lewis 
S'treet and was pulling· up that grade and crossing the tr·ack, 
at the time it was struck"! · 
A . .As near as I can say, it was between three and five 
miles an hour. 
Q. You were following him 
A. Yes, sir. 
Q. llow was the road ther~ f: 
A. The road was right steep, upgrade, where he hud to 
go up and over the railroad-straight upgrade. 
Q. Do you kno'v the direction in which the wind was l>low-
ing that morning? 
· A. No, sir, I do not. 
Q. Do you know how fast the train was runningf 
A. This train was running between forty· and forty-five 
miles an hour, I think. 
Q. How far did the train run after it struck him, until it 
stopped? 
A. This train went around the curve, as far as I could see 
through some trees-a round the curve. 
Q. You mean towards Richmond? 
A. Yes, sir. 
Q. Did you ever measure that distance? 
page 72 r A. No, sir, I did not, but I could see the rear 
end of his train ; . that is all I could see. 
Q. How many coaches were in that train, do you know? 
A. I don't remember ; I don't know that I conn ted them ; 
if I did I have forgotten. 
Q. Did the engineer, or anybody on tha.t train, ring any 
bell or sound any gong, before str.ilcing the truckf 
A. I didn't hear any bell; but heard a whi~tle-he blew the 
whistle. 
Q. I-Iow far were you from the point of collision at the 
time the collision occurred ·f 
A. ].iy truck was ten feet behind his, from where it struck 
his truck. . 
Q. You mean you were on opposite sides of the railroad l 
A. Yes, sir, ten feet. 
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Q. On going along the road leading out of the lumber 
yard there into Lewis Street, was there anything while you 
'vere going up that road, and before you got to Lewis Atreet, 
that obstructed your view to the east, down the railroad 
track? 
A. Towards West Point 1 
Q. Yes¥ 
A. Yes, sir, there was a bunch of trees, as you were com-
ing up, and there was honeysuckle over them, and you could 
not see any distance to amount to anything until you got up 
on the side-tra(',k, and then you could see down the track a 
pretty good distance. 
page 73 ~ Q. Did you hear anybody hollo to you all as 
you passed that building f 
A. No, sir, I did not. 
Q. And you were how far-when you passed the build-
ing on which ~fr. Enroughty and ~ir. Pocldington were, how· 
far was your truck behind l\Ir. Gashell1 
A. "\Vhen we passed this building? 
Q. Yes. 
A. I don't know just ho"r far I was, but may be twenty. 
yards behind him when we passed this building. \Vhen he 
slowed down for this crossing of course I ran up behind him 
then; but down at the building I was maybe twenty yards 
from him, something like that. · 
CR.OSS EXA:NIINATION. 
By ~Ir. ~I arks : 
Q. ~Ir. Cash ell could see all right, could he not ,l 
A. Yes, sir, I think so. 
Q. And he could hear1 There was no impediment in his 
hearingf 
A. Yes, sir, I never kue'v of anything wrong; he could see 
and hear, as far as I know. 
Q.. There were no side curtains, or anything of that sort, 
on the front of his truck where he was ridiugt · 
A; No, sir. 
Q. There was nothing there to obstruct his view, so far as 
the truck was concerned f 
page 74 ~ A. No, sir. 
Q. He .could see straight ahead, and to the right 
and left, as far as the truck construction was concerned! 
A. Yes, sir. 
Q. There '\vas just a little cap over the top of the truck-
A. That's all. · 
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. · Q. Nothing there to obstruct his hearing¥ 
A. Nothing but the motor, that is all. . 
. Q. You recall that you testified about these bushes, at the 
· Coroner's inquest, and at my request you went to the scene 
of this accident with Sergeant Harris and myself and two 
other gentlemen, and measured there the distance from the 
north rail of the main-line to the place where those bushes 
that you have mentioned began to come into view, and the 
actual measurement was twenty-nine and a fraction feet, was 
it not? 
· A. Something like that; I disremember just what it was; 
we measured it, all right, I know. 
Q. Right then and there, on the ground? 
A. I think you are right about that; I have forgotten how 
far it was, but we measured it. 
. Q. Sergeant Harris measured it before you, and you stood 
there and looked at the tape-line and saw what the distance 
was, did you not? · 
A. Yes; sir, I saw it. 
Q. And it is your best recollection that it meas-
page 75 ~ ured approximately thirty fe~t, that is true, is it 
notf 
A. You are right about that, it was thirty feet, that's true. 
Q. So then from a point thirty feet from the north rail of 
the main-line there was nothing in.the world to obstruct Mr. 
Cashell 's view up the railroad track towards West Point, 
'vas there? · 
A. No, sir, not after he got to the rail. 
Q. Mter he got to a point thirty feet from the mainline, 
tliat is right; is it not? 
A. Yes. 
Q. And he could see up to the track almost as far as the eye 
could carry in that distance, at a point thirty feet from the 
north rail of the main-line, could he not? 
A. No, sir, I didn't think he could- see as far as that. 
Q. Well, you might not say as far as the eye could carry, 
literally, but you could see several hundred yards, could you 
not? 
A. I don't think you could see that far, no, sir. 
Q. Well, you .could see up the track. 
A. You could see up the track a. good distance. 
Q .. But you are not prepared to say h~nv far? 
A. No, sir, but you could see up the track a right good dis-
tance. 
~Q. You · say the first time you heard the train blo'v was 
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. when it 'vas about one hundred yards-from sev-
page 76 ~ enty-five to one hundred yards from the crossing 
-when it ble"r the alarm whistle? · 
A. Yes,· sir. 
Q. That was the first time you heard it? 
A. The first time I heard it. 
Q. These other gentlemen have testified that they heard it 
blow at the whistle board. You do not mean to say that it 
did not blo'v there, but simply that you did not hear it. 
A. No, sir, I could not hear it, because I could not hear it 
for my truck. 
Q. How long have you been driving a truck? 
A. I have been driving five years this coming June. 
Q. You estimated the speed of Mr. Cashell's truck at from 
three to five miles an hour, when it was going up that grade 
on to the railroad ·f 
A. Yes, sir. 
Q. Now in what distance could a truck be stopped, running 
~l t. a speed of from three to five miles an hour? Almost in-
stantly, could it not~ 
A. Yes, sir. 
Q. So when you testified on your direct examination here 
ihat you could not see any distance until the truck .got up 
on the side-track, you were mistaken, were you not, because 
you recall now there was a measurement of thirty feet, and 
you could see down the track a very substantial distance at 
. a poin~ thirty feet from the main-.line track7 Is 
page 77 ~ not that correct? · 
A. You can not see down the track coming up 
this road until you turn and head across the track. 
·Q. Just as you turn and get into Le'\\is Street, that is the 
uoint that measured from the main-line track. 
A. A. When you come around this loup your front wheel turns 
right up on the side-track · 
Q. Yes, you pull up on the side-track first? 
A. Yes, sir. 
Q. Here is a photograph 'vhich has already been used here 
and is marked ''X", and there is a letter "A" at the end 
of an arrow pointing to a little clump of b1.1shes. This road 
paralleling the track is the road you came out of, passing l:>y 
that building, is it not? 
A. Yes, sir. 
Q. That little clump of .bushes with the "A" at the end of 
the arrow pointing to them, is the clump of bushes to which 
you referred? 
A. Yes; you can not see anything until yolJ turn-
Q. And get clear of those bushes? 
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A. -when your front wheel is about at this side rail. 
Q. But when you get clear of those hushes you can see, 
without any obstruction whatever, down the track? 
A. Yon can see a right good distance, I can't say how 
far. 
Q. And ~ere is another photograph, marked 
page 78 ~ "Y", with an arrow marked "B" pointing to the 
bushes. They are the same bushes shown in the 
other photograph, and they are the bushes to which you re-
ferred, are they not 1 
A. Yes, sir. 
(Witness here stood aside.) 
page 79 ~ WILLIA1vi E. CLARJ{E, 
another '"itness introduced on behalf of the plain-
tiff, being first duly sworn, testified as follow·s: 
DIR.EC'J.l EXA~IIXA.TION. 
Bv i\~Ir. Fulton: 
· Q. State your name and w·here you reside f 
A. 1viy name is vVilliam Edward Clarke, keeper of ~:he 
Jewish Cemetery, and live at 701 North Lewis Street. 
Q. What is the location of the Jewish Cemetery with refer-
ence to Lewis Street, and the Southern Railway at the in-
tersection of Lewis St.reet1 
.A. It is in the southeast corner. 
Q. It adjoins the right of 'vay of the railroad company, 
and touches Lewis Street 1 
A. Yes, sir. 
Q. How long have you been keeper of the cemetery down 
there~ 
A. A little over two vears-it ·will be on· the 3rd of this 
coming September three years. 
Q. Will you tell the jury whether or not the railroad cross-
ing, and Le"ris Street at the railroad crossing there, were 
used by the puhli~ mu~h or little, before and at the time of 
this accident? 
A. vVell, as near as I can come at it there was, 
page 80 ~ I suppose, around 50 to 150 vehicles-lumber yard 
trucks, touring cars, 'vagons, and such as that, dur-
ing the day; some days a great deal more than others; hardly 
nve minutes would pass that one is not coming or going. 
Q. In your cemetery work are you required to work there 
right in plain view of the crossing and Lewis Street? 
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A. No, sir, not exactly; if I be up on top of the bill, any-
'vhere on the upper side of the cemetery, I can look down and 
see it, but anywhere from half way of the cemetery down 1 
could not see anything on the railroad, at all. 
Q. When over in the north end of the cemetery you would 
be right in sight of it, would you not 1 
A. Yes, I could see over there. 
Q. Your house is how far from Le''"is S'treet. 
A. It faces rig·ht on the street. 
Q. Are there many pedestrians that use Lewis Street cross-
ing, or were there before and at the time of the accident-! 
mean people who walk up and down there? 
A. Yes, very many, before and after school hours, and on 
l1olidays and Sundays, such as that; there are a good many 
people, some days as many as 150 people going up and down 
there. i 
Q. What is the occasion of that? 'Vhere do those people 
goY 
A. There is a hill the other side of me, known as Indian 
llill, and they use that as a playgrounds and pleasure place. 
Q. In going to and coming from that do they 
page 81 ~ use that crossing f 
A. Yes, sir, they go across there at1d up and 
t.lown the tracks. 
1\IIr~ ~{arks: That is objected to. 
Q. They use the crossing there, though? 
A. Yes. 
Q. Where were you on ~larch 23, 1926, af the time of this 
accident or collision between one of the defendant's trains 
and the truck of l\ir. Cashell ~ 
A. I was at my stable, milking. 
Q. What did you hear while you were there? 
A. While I was milldng I heard the train blowing, and I 
heard something that sounded like when you turn two box 
cars loose in shifting one will jam against the other; I never 
paid much attention to it, because they are always handling 
lumber trucks there, and sometimes they will knock out the 
standards and dump off half the load at one time. I cama 
down to the house after I finished milking, and my wife 
said-
l\:fr. 1\tiarks: Vve object. 
nir. Fulton: Don't tell any conversation you had. 
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Witness: Well, after I finished. milking I went and put 
the milk in my house, and went ou down to the railroad, and 
when I got dov.TU there I sa'v the truck was pushed up the 
track, in the same direction the train was going, and the 
ifirst thing after I sa'v the truck was a man's foot lying down . 
there near the track, and someone said the man's 
page 82 ~ body-
By the Court: Don't tell what anyone told you, but just 
what you, saw yourself. · 
By Mr. Fulton: 
·Q. Now, tell what you saw next 1 You found his foot lay-
ing there? 
A. Yes, sir, and up a little bit further was the man's 
body. 
Q .. Was he living or dead 'vhen you got there Y 
A. He 'vas dead. 
Q. Do you know whether that train was on time, or late Y 
A. I guess it was a.bou t-
1vir. ~I arks : We object to the witness guessing .. 
The Court: Don't guess, but tell wha:t you know. 
Witness: Well, I don't know whether it was on time, or 
not. • 
Q. Do you know the regular time the train went by there! 
A. It generally goes by there about quarter to nine. 
Q. Do you kno'v what time it was 'vhen you heard that 
crash that morning? 
A. No, sir, I really do not. 
Q.. What time do you think it was. 
Mr. 1via.rks: Objected to. 
Q. About what time was it when it passed there that morn-
ing? . · 
A. About twenty-five or twenty-seven minutes after nine; 
something like that. 
Q. '\Then you heard the c.rasl1 ~ 
A. Yes, sir. 
page 83 ~ Q. Now what 'vas the condition of the truck,. 
with reference to its physical condition, 'vhen you 
got down there! 
A. Well, the front part of the truck-the front wheel and 
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axle were laying back beyond the rear of it, and the body 
and the rear wheels were for,vard of the truck up on the side 
of t4e track-the side-track coming in there. 
Q. Was the front part of the truck on any part of the side-
track there next to your house f 
A. Yes, sir, lodged. against the railroad ties. 
Q. You mean-
A. Just like it was lodged against the ties, the front part 
of the truck was. 
Q. And the wheels had been knocked back? 
A. Yes, sir, the front wheels had been taken clean out from 
under the truck and left in the rear. 
Q. Was the train down there, anywhere, when you got 
there? 
A. No, sir.· 
Q. It had pulled out? 
A. Yes, sir, it had gone. 
Q. Is this crossing within the city limits of Richmond? 
A. Yes, sir, the city stone sets just beyond the crossing. 
Q. In other words, ·a white post 
A. Yes, sir. 
Q. So _the collision occurred within the corporate limits 
of the City of Richmond? 
A. Yes, sir. 
page 84 ~ Q. Do you know whether thi~ crossing is within 
the yard limits of the railroad company? 
A. Yes, sir, -it is inside the yard limits. 
CROSS EXA1viiNATION. 
By 1-Ir. :1\-Iarks: 
Q. You said you were not there when tl1is truck was struck, 
did you not~ 
A. No, sir, I was not there. 
. Q:. Where were you? 
A. In the stable, milking my cow. 
Q. Is your stable enclosed? 
A. Yes, sir. 
Q. So you could not see, at all? 
A. I could not have seen if it had not been. 
Q. Yon say this truck was struck by an engine ; how do you 
know it was, if you were not there? 
A. Well, that is what I was told. · 
Q. How did you know this truck was hit by a train! 
A. I didn't say I knew it was hit by a train. 
Q. I just want .to see what you know about this thing; you 
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said the truck was struck by a train, but you were not there; 
how do you know it was struck by a train if you were not 
there? 
A. I don't know it was struck by a train, except by w·hat the 
people told me. 
Q. Well, the Court has told you not to tell what 
page 85 ~ people told you. 
Q. No,v, did you have a watch 'vith you that 
morning? 
A. No, sir. 
Q. What had yotl been doing before you started to rnilk? 
.A .. I had just fed the cow. 
Q. What did you do before that'? 
The Court: VVe are not interested 1n that, lVIr. ~{arks. 
Come down to this case. 
Q. vVhat time did you get up that morning? 
The Court : ~fr. Marks, I want to let you examine the 
witness a.bout the accident, but I am not concerned about the 
time he got up that morning, or anything else he did. 
Q. If you did not have a 'vatch with you, how do you fi~ 
the time that you heard that impact at from twenty-five to 
twenty-seven minutes after nine~ 
A. Well, I looked at the clock when I went into the house. 
Q. How long was it before you went into the house, did you 
time yourself 1 
A. About ten minutes. 
Q. As a matter of fact, if someone looked at his watch and 
said it was quarter to nine, you are ready to admit you were 
mistaken? 
A. Probably I would. 
Q. In other words, you are just making a haphazard guess 
at what the time was j 
page 86 ~ A. Yes. 
Q. And you are not accurate within five or ten 
minutes or half an hour, are you~ Is not that correct ·r 
A. Yes. 
Q. · Whet•e is this J{ing Hill playgronnd yon have men-
tioned? 
A. Back of my place. 
Q. What do you mean by back of you1i place? 
A. East of my place. 
Q. Where is yottr place f 
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A. My place is on Lewis S'treet. 
Q. Is your place south of the railroad or north of the rail-
road? 
A. Southeast. 
Q. How far fr.om the cemetery¥ . 
A. Well, that is the place I am speaking of, the cemetery. 
Q. Is the cemetery also the playground 
A. No, sir. 
Q. Where is the playground f 
A. The playground is, I reckon, about a quarter of a mile 
back of my place. 
Q. A quarter of a mile south, further from the railroad 
than the cemetery entrance, is that right? 
A. Yes, from the cemetery entrance. 
Q. In other words, it is on ·the same side of the railro~d 
that the cemetery entrance is, and about a quarter of a mile 
from it? 
... ~. Back of it, yes. 
page 87 ~ (~. Don't you kno'v that there are only two or· 
three houses on that road that leads from the 
railroad up to Oakwood Cemetery, on. the opposite side of 
the railroad from you¥ 
A. One house on the right side-
Q. T'vo or three up there in the woods? 
A. Two houses, yes, sir. 
Q. Tell me where these 150 pedestrians came from, down 
across the railroad, to go to the playground? 
A. Well, they have a place over there what they call the 
'\Veinerrest, and great. crowds come from Church Hill and'-
],ulton, both, to go there. 
Q. Yes, that is when something special is going on? 
A. Yes, and on Sundays they come from all directions, up· 
and down the railroad. . · • 
Q. Peo.ple walking out, as they will walk in the country7' 
A. Yes, sir. 
Q. Do your duties there as keeper of the cemetery keep 
von busv all dav'? 
· A. Not at all ~times. 
Q. Are you busy part of the time f 
A. Yes, sir. · 
(~. What part f 
A. Sometimes for three or four hours I have something, 
that keeps me for three or four hours, and then again I don't 
lmve quite so much; sometimes it will be in the morning, or 
the middle of the clay, or in the evening. 
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page 88 ~ Q.. You have never stood there and counted the 
number of vehicles and pedestrians that crossed 
the railroad at Mill Street, or Lewis Street. 
A. No, sir. 
Q. You have never sat down and watched the~n: cross all 
gay, have you 1 
A. No, sit. 
Q. You have other duties to attend to? 
A. Yes, sir. 
Q. Don't you know it is a fact that nothing like 150 vehicles 
and 150 pedestrians pass over that crossing on an av13rage 
during the course of a week or a month, and that you are 
giving your figures for some special occasion, and not of the 
average use made of that crossing~ · 
A. Well, I mean there are people who cross there-about· 
100 to 150 people cross there. 
Q. You mean in the course of time? You didn't mean that 
that number of vehicles and pedestrians would cross there in 
one day, did you? 
A .. No, sir. 
Q. As a matter of fact it appears that from six to eight or 
ten vehicles will c.ross there, and possibly four or·five children 
in going to and from school, and that is about all that use 
it on an average? 
A. Yes, sir, something like that. 
· (Witness here stood aside.) 
page 89 ~ 1\f:r. Fulton: We offer in evidence· now, a pic-
ture of a Day-Elder Truck, 1viodel I{, 3-Ton Chas-
sis. The total length of this truck 'vas 260 inches. They 
have two lengths of trucks, and this was a truck 260 inches 
long. We offer it in evidence "rith that statement as to the 
facts. It shows the ·width, height, and various other dimen-
sions. Over-all its width is 751h inches. 
(The pictures introduced is marked "Exhibit No. 5. ") 
J\IIRS. CAS'HELL 
'vas here introduced as a witness on behalf of plaintiff, and 
being first duly sworn, testified as follo,,rs : 
DIRECT EXA .. MINATION. 
By Mr. Leake: 
Q. Mrs. Cashell, you are the mother of Mr. J. L. CashellY 
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A. Yes, sir. 
Q. How old was he at the time of his death Y 
A. He was twenty-nine years and a month and a -day old 
. Q. Where did he live 
A. He lived with me. 
Q. Was he married, or not? 
A. No, sir. 
Q. Were there any other children besides him? 
A. There were five living. 
page 90 ~ Q. Name them and give their ages at the time 
of his death? 
A. Willard was 25; Hazel, 23; Jane Page, 21; Patricia 
was 11, and Peggy was 9. 
Q. Did you have any other son? 
A. One. 
Q. Is he living? 
A. Willard, he is the only son. 
Q. Who was the nearest relative outside of th~se chil-
dren? 
A. His mother and father, they would be the nearest, I 
should think. 
Q. vVhere do you all live? 
A. We live in Goochland County. 
Q. Do you lmow what ~ir. Cashell was niaking at the time 
of his death Y 
A. He was making around $800 or better, gross, and about 
R net income of anywhere from $200 to $300. 
Q.. Two to three hundred dollars a month Y 
A. Yes, a week. 
Q. Did you say a week or mosth? 
Q. Did you say a week or month~ 
Q. Did he contribute to your support 1 
A. Yes, sir. 
Q. What contribution did he make towards your support? 
You need. not state the particulars, but in a general wayY 
A. Well, he gave me about all I had; and anything I asked 
for in reason that he could give me he always 
page 91 ~ did. . 
Q. Was he your main support, or ·not, of your 
family, at the time of his death? 
A. Yes, sir, ever since we have been in Virginia. 
Q. How long have you been in Virginia? 
A. We have been in Virginia about seven years. 
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CROSS EXAMINATION. 
By }rfr. Marks: 
Q. Is your husband living¥ 
A. Yes, sir. 
Q. Does he work 1 
A. Well, \Ve have a farm; he works on the farm but it has 
not been a paying proposition since we have been. here. 
Q. Does he own the farm f 
A. I own the farm. 
Q. You own the farm and your husband farms it~ 
A. Yes, sir. 
(Witness here stood aside.) 
STIPULATION. 
It is agreed between Counsel for plaintiff and counsel 
for the defendant that under the A.merican Tables of 1\Jior-
tality the expectancy of life of a man :29 years of age is 
thirty-six and three-tenths years. 
page 92 ~ Counsel for plaintiff here offered in evidenc~ 
the following ordinance of the City of Richn1ond: 
''Chapter 44. Concerning the l\Iaintenance and Manage-
met of Steam Railways and Steamboat Wharves. 
"If any engine or other vehicle be drawn or propelled upon 
a railroad or rail track in a street at a greater rates of speed 
than four miles an .hour, the person who does it or causes 
it to be done, or assists in doilig it, or causing it to be done, 
shall pay a fine of ten dollars. Every locomotive engine put 
or placed upon any railroad or rail track in the city shall 
have attached thereto a· bell of thirty pounds weight at least, 
and such bell shall be rung whenever the said engine is about 
to pass the crossing of any two streets, and shall continue 
ringing until such engine shall have passed such crossing; 
and if any engine shall pass across any street in this city 
without first ringing and continuing to ring said bell, in man-
ner aforesaid, the owner of said engine as well as the person 
then having the control, conduct and management thereof, 
shall each be fined not less t11an :five nor more than twenty 
dollars; and if any person shall blo\v, sound or use, or cause 
to be blown, -sounded or used, by means of, or 'vith steam, any 
whistle or other thing, upon any street or alley, he shall be 
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fined not less than five nor more than twenty dollars,'' &c.i 
Counsel for the Defendant object to the introduction of 
the portion of the ordinance indicated by Counsel for the· 
Plaintiff, on the following grounds: 
(1) That the ordinance does not require the ringing of a,· 
bell or the giving of any signal when an engine or locomo-1 
tive crosses one street or city highway, but only applies where· 
the engine crosses two intersecting streets ; 
page 93 ~ (2) That the ordinance does not apply, as to 
speed, to an engine running across a city street: 
or highway, but only when it is running in the street, as dis-
tinguished from across the street. 
(3) That as to the speed mentioned in the ordinance it isi 
unreasonable and ~Mz.euforcable as to the crossing involved 
in this accident, and can not apply or limit the speed qu.o ad· 
that crossing. · · 
( 4) That it is not proper to offer only a part of the or-
dinance, but if it is admissable at all the whole ordinance 
must be introduced. 
( 5) That there is no testimony· in the record proving or 
tending to prove with any probative value, that the bell was 
not ringing, and for that further reason the ordinance is 
irrelevant and immaterial. 
(6) That the ordinance, nor any part of it, has been pleaded, 
and for that further reason it is not admissible. 
R1JLING. 
The Court: As to the speed of four miles an hour men-· 
tioned in the ordinance, the Court is of opinion that it does; 
not apply to a crossing of a street, but it means what the 
language of the orclinnace says. It uses the term ·"upon a • 
railroad or rail track in a street". If you run an engine on 
a track in a street of a city, then it shall go at no 
page 94 ~ greater speed than four miles an hour. It means 
a track running longitudinally with the street, and 
not simply a crossing, and does not apply at a crossing of a 
street. I am of opinion, furthermore, that if it did mean 
otherwise, that the ordinance, in this part of the city .where 
·110 Supreme Court of Appeals of Virginia. 
this trai1:1 was being operated at the time, would be unrea-
sonable as applied to that locality. 
As to the second proposition, I think it is clear from the 
ordinance that the Council required the bell to be rung at 
the intersection of two stre.ets, for the reason that on Belvi-
dere S'treet tlJere 'vere intersections of two streets when it 
erossd Cary, :Main, Franklin and Grace Streets, and at Broad 
two intersecting streets; and that it does not apply to the 
simple crossing over one street. 
I shall, therefore, reject both of the ordinances. 
Mr. Fulton: To which ruling of the Court counsel for the 
plaintiff exGept · 
Plaintiff here rests. 
page 95 ~ H. P. COOK, 
a witneHs introduced on behalf of the Defendant, 
being first duly sworn, testified as follows: 
DIRECT EXA:WIINATION. 
By Mr. Marks: 
Q. Mr. Cook, you are a photographer in the city of R.ich-
mond, are you not? 
A. Yes .. 
· Q. How long have you been engaged in tha.t business? 
A. For quite a number of years; over twenty-five y.ears. 
Q .. I hand you·a. photograph which is. marked "Exhibit No. 
1 ", and will ask you to state whether you took it~ 
: A. Yes, I made this photograph. 
·Q. That photograph also has the letter "X" on it, has it 
not, in the upper right-hand corner? 
A. Yes. 
Q. That letter "X" was put on it this morning for identi-
tfication. · Will you please state what that photograph shows, 
in a general way what it is 1 
A. This is a view looking east, and shows the crossing. 
• Q. At which ]rir. Cashell was injured'? 
A. Yes. 
Q. You say east-you mean looking to,vards 
page 96 ~ West PointY 
: A. Y e~, in the direction of West Point. 
Q. In other words, this photograph was taken at ·a point 
nearer the City of Richmond than the crossing at whieh the 
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accident occurred, with your camera facing down the track 
towards West Point? 
A. That's right. . 
_ Q. I will ask you to file that photograph as Defendant's 
Exhibit "X". 
A. I file it as requested. . 
Q. I hand you another photograph, which has the number 
3 on it, and also the letter "Y" in the upper right hand cor-
ner. Will you please look at that and state whether that is 
a view of the same crossing? 
A. Yes, this is the same crossing. 
~Q . .And. that photograph was taken slightly to the left of 
the railroad track as you faced West. Point, was it not-
showing the road as it approaches the railroad track and the 
view down the track to,vards ·west Point? 
A. Yes. 
Q. I will ask you to file that as "Defendant's Exhibit Y". 
A. I file it as requested~ 
CROSS EXAMINATION. 
By M·r. Fulton: . ····•· ····~,. 
Q. When were those photographs taken T 
A. I printed the date there-~Iarch 24, 1926. 
(Witness here stood aside.) 
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DIRECT EXAMINATION. 
Bv Mr. Marks: 
.. Q. Mr. Antone, you were the engineer on the Southern :(tail-
way passenger train from West Point to Richmond, wliich 
was in collision with ~ir. Cashell 's truck on ~larch 23, 1926, 
were -you not 1 . ( 
A. Yes. , 
Q. How long have you' been running as engineer? 
.A. As engineer about forty-six years. 
Q. How long have you been running on this particular part 
of the Southern System? 
A. I have done all my 'vork as engineer on the York River 
division for the past twenty-seven years I have been down 
th~re. 
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Q. I want you to state to the jury in your own way just what 
, happened on the morning of this accident, from the timE~ you 
approached this crossing until after the accident occurred. 
Just talk to the jury and tell in your own way 'vhat hap-
pened, what you did, .and what lVIr. Cashell did as you ob-
served himf 
A. On that morning we came down there, when 
page 98 ~ I got to the road crossing whistle post, I suppose 
about thirteen hundred feet from the crossing, 
and the station board is about two hundred feet this side of 
it, nearer the cr_ossing-
Q. This side of the crossing signal board 1 
A.. Y es-I aimed to blow the crossing signal anywhere 
from twelve to thirteen feet, which woul_d put me blowing 
on the crossing, and I ahvays blow at that station board; and 
~hen I get within two hundred and fifty feet of that cross-
Ing-
Q. Now, on this morning, where did you blow the first 
whistle? 
A. Right at the whistle board~ within ten feet of the yard 
limit board. 
Q. flow long did that continue? 
A. About fourteen seconds. 
Q. N o'v -go ahead. 
A. When I got within a.bout two hundred and :fiftJ.;. feet, I 
should judge, of this crossing, this truc.k came up on the 
side-track and hesitated just a moment, just barely hesitated 
and then started up again. That hesitation led me to think 
he was going to stop~ but when he started ac.ross then I 
threw the brakes on in emergency, and was blowing the alarm 
when the truck was struck. The truck was struck by the left 
side of the en~ne, by the pilot beam, near the rear wheel. 
Q. Did the emergeney brake stop the train? 
page 99 ~ A. It ran about four hundred and :fifty f(~et, I 
stop. 
should judge, beyond the crossing, and came to a 
Q. "\Vha t did you do then? 
· A. We backed back up to JH?a r where the gentleman was 
lying, and stopped there and waitei! until we got ready to 
leave. 
Q. When your engine stopped after yo~1 had passed the 
crossing were you around a curve, or ''rere you on the straight 
line? 
A. On a dead straight line. 
Q. You could see right back to the crossing¥ 
A. I had never reached the curve. 
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Q. As I understand you, ~fr. Antone, you first blew your 
crossing signal whistle when you passed the signal board, is 
that right? 
A. No, just about fifteen or twenty feet from there, buti 
before we got to the vard limit board. 
Q. You sa-w the truck come up to the side-track, did you Y'" 
A. Yes, sir. 
Q. And it appeared· to you as if he was going to stop? 
A. Yes, sir, he hesitated as if he was going to stop. 
Q. What did you think about it 1 . 
.A. I thought probably he was going to stop when he hesi-~ 
tated. ; 
Q. And then he started up to go across? 
A. Yes. 
Q .. 'Vhat did you do when he started to go across 7 
A. Applied the brakes in emergenc.y, nnd began to blow· 
the danger alarm. 
page 100 ~ Q. 1V(,t. !Jnrot!,ghty testified that he was looking 
at the train and Wfi1f1ii:'Snalced eye he~~not 
tell whether it slowe~fore ftreached the 
c•rossing. Can you explain how the brakes operated, and the 
time it takes for them to have effect¥ ; 
A. At the speed I was going I was running about sevent)' 
feet a second, and it generally takes about two and two-tenths· 
seconds for the brakes to set in full in the emergency; that 
·gives you a sixty-pound braking power in each and every. 
brake on the car. That put me up to the crossing with in 
150 feet, I will say, so it was utterly impossible for anyone Hv-
in.g to see whether that train was decelerated in speed in that 
1 50 feet; but she stopped 450 feet from there. 
Q. VVill you please ·state whether the stop you made was 
a good stop, medhun stop or bad ·stop 
A. Yes, sir, that was an exceptionally good stop thaf 
morning. 
Q. Please state whether anything had happened whieh led 
you to believe that .llir. Cashcll was going to drive across 
the main line of your train, before he stopped and then 
started up again f 
A. 'Viii yon ask that again, I didn't quite catch it. 
Q. You stated that when he stopped at the side-track, or 
hesitated, you thought he was going to stop, but he went on 
across. Had ai1ything happened prior to that time that would 
l1ave caused you to think he would not stop? 
A. No, sir, not that I sa,v. . 
page 101 ~ Q. \'\That was your speed on the morning of the 
accident with reference to your average speed 
along that part of the track¥ 
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. . A. Same thing every day right there. 
Q. vVere you running on time or behind time that day? 
A. We were on time-within abo.ut a minute of the time, 
late. 
Q. About what time of the day was it when you passed 
there! . 
A. It was eight forty-two. 
Q. I show you this· photograph marked "X'', which has 
been identified here as a photograph of that crossing. You 
see two tracks running all the way through the picture, and 
then there is a track on the right side that runs along here 
(indicate~ on photograph). vVhich of tho~e tracks is the 
main-line track, on which you were running? 
A. Right here. (Indicates.) 
Q. I will· ask you to run an arrow to the main-line track 
und put a "C" at the end of the arrow on that print marked 
''X".· Now does that arrow point to the main-line track? 
· A. It points. to the main-line track. 
Q. And that is the track your train was running on? 
A .. Yes, sir. 
Q. N·ow here is another photograph, ·which shows close to 
the crossing, an.d shows the side-track that runs into the·yard 
over there on the other side, and I want you to indicate the 
'ruain-line track-
A. It is right wl1ere you have the pencil. 
page 102 ~ Q. Here, with ai1 arrow and the letter "B" at 
the end of the arrow¥ 
A. That is the main-line track. 
. CROS'S EXAl\tiiNATION. 
By ~Ir. Fulton: 
· Q. Mr. Antone, how far is the first curve east of the Lewis 
Street crossing, on the main-line track that you were running 
on that morning? · 
A. I should say that curve is 2,800 feet, very near-2,500 
n.ny way. 
Q. Iiow far east of tho whistle post is that curve? 
A. I ·would say about 1,200 to 1,500 feet . 
. Q. And you were running that morning at the rate of 70 
feet a second f 
: A. About that-48 miles an hour. 
Q. Ho'\V far east of the crossing could you have seen the 
crossing-the Lewis Street crossing-before you got to it Y 
A: I could see that Lewis Street crossing 2,800 feet-
about that. 
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Q. Where was the truck when you sa.y it hesitated-the 
front end of that truck? 
A. The truck was on the side-track; the front of the truck 
was on the side-track; the wheels between the rails of the 
side-track. 
pa~e 103} Q. The front wheels were between the rails of 
the side-track 1 
A. Yes. 
Q. You mean the side-track on the north Y 
A. The side-track on the north side, next to the lumber 
vard. · 
• Q. That would be on the right ha11d side' 
A. Yes. 
Q. Your position in that engine was on the right hand side 
of the engine? 
A. Yes, sir. 
Q. How far does your boiler, or the front end of the boiler, 
extend out in front of your seat?. 
A. About fifteen or eighteen feet, I would say. 
·Q. How far were you away from the truck when the truck 
disappeared out of your sight, before you struck it?. 
A. Probably one hundred feet. 
Q. So you didn't see the truck any ·more within one hun-
dred feet of itt 
A. No, sir. 
Q. You didu 't kno'v what. had become of it until you hit 
itY 
A. No. 
Q. When did you find out you had hit the truck? 
A. When I heard the crash. · 
Q.. And the reason you could not see the truck for one hun-
dred feet before you struck it, was that the end of ·your en-
. gine cut off your view? 
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Q. Where was your fireman 7 
A. He was sitting on the left seat box, I suppose. 
Q. Do you know? If you don't know, don't tell us. 
A. No, I don't know where he was. 
Q. But the first information you had that you had struck 
this truck was when you hit it and heard the impact1 
A. Yes, sir. 
Q. No"T w·hen you were· 250 feet from the crossing where 
'vas the truck? 
A. The truck was there at that hesitation point I told 
you. 
· Q. I believe you said it was on the side-track' 
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A. Yes,. on the siding. 
Q. How far from the crossing was it 'vhen you put on your 
brakes? · 
A. Two hundred and fifty feet. The very instant he hesi-
tated and started-he didn't come to a stop, you understand, 
simply hesitated and kept on-then the brakes went on in 
emergency, and the alarm was blowing until we rolled up to 
the truck and struck it; that ·whistle was blowing continu .. 
ously, I may say, for over thirteen hundred feet. 
Q. Mr. Antone, how far from the crossing did you first see 
the truck~? 
A. Oh, probably six hundred feet. 
Q. And it continued to come from that tinte 
page 105 ~ until it was struck, except that it made this mo-
mentary hesitation that you have described? 
A. Yes. 
Q. When you saw that truck and you were six hundred feet 
away from it, and it was coming on to the track at this public 
crossing, will you tell this jury why you continued to run that 
six hundred feet, or the 350 feet additional, before you ap-
plied your brakes f 
A. That road that he was on runs parallel with that side-
track for the little distance along there, and he ·was coming 
up to it, and that is the reason I could see him that distance 
but when he turned across---<(interrtJpted.) ! 
Q. But you never applied your brakes, at all, until you put 
on the emergency brakes which you say you put on 250 feet 
before getting to the crossing? 
A. Yes, sir. . 
Q. You made no effort to stop or slow down until that 
time? . 
· A. No, sir. · 
Q. And up to that time-the time o£ the moment of hesi-
. tation-the truck had ben coming continually in your sight, 
to the crossing? 
A .. He was coming up that way; I didn't know whether he 
was going to cross, or not. 
Q. How fast ·was that trucl\ traveling? 
A. I don't know, I could not tell you. 
Q. VVhat was the condition of your track that 
page 106 ~ morning·, dry or wet track 1 
A. Dry.. 
Q. What kind of brakes did you have 1 
A. I had pretty good brakes. 
Q. What make were they? 
.lt. Westinghouse air-brake. 
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Q. And you had been running this road, I believe, on this 
same trip, for forty-six years, less about nine 1 
A. Yes. 
Q. You are familiar with that road crossing? 
A. Yes. 
Q. Familiar with the sidings there? 
A. Yes. 
Q. You kne'v that road crossing was used by the publi~ 
for crossing with trucks and teams, and pedestrians of all' 
kinds, didn't you 1 
A. Yes. 
Q. Ho'v long had that 1\fill yard been there~ 
A. I don't know exactly how long the mill yard had .been 
there; the first thing started there was intended for a ·wool 
mill, they told me. 
Q. But that was used as a manufacturing plant of some 
Jdnd for a good many years f 
A. Yes. 
Q. And that crossing had been used for vehicles and pe-
destrians during all the time you had been run-• 
page 107 ~ ning along there 1 
A. I don't know about all the time, but for' a 
good many. years. 
Q. Now, l\fr. Antone, is this crossing within the yard lim-
its? 
A. It was within the yard limits, yes, sir. 
Q. Of the Southern Railway Company' 
A. Yes. 
Q. Where did those yard limits start, how far east of this: 
crossingf 
A. About 1,100 feet, I should say. 
Q. S'o you had been in your yard limits for about 1.,1001. 
feet¥ 
A. Yes. 
(~. How many sidings were in there? . 
A. There were three switches in there altogether, but only1 
two to the main line. 
Q. One is to a private .line in there? 
A. Yes. 
Q. Do you know what is the width of your yard limits there? 
T mea:n your right of way? 
A. No; sir, I do not; I don't know anything about that. 
Q. You don't know the width of your right of way¥ 
A. No, sir. 
Q. You don't know how far your right of way extends from 
your main-line track 7 
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:· A. No, sir. 
Q.· Do you remember any·physical point that the front of 
your engine was when it came to a stop 1 
A. What do you mean? 
page 108 ~ Q. I mean after the accidentf 
A. The front of the engine was damaged. 
Q. What part of it was damaged? 
A. The pilot was knocked down to the rail, and one ~tep 
knoeked off. 
. Q. Yon do not recall anything along the track to indicate 
where the front of your engine· stopped? 
A. No, sir . 
. .. Q. When you stopped what did you do! 
. A. Got down and "\Vent back to see what the trouble was. 
Q. Did yon look around your engine _and see if any part 
was hitY · 
A. Yes, I looked around it to see if anything was on the 
rail. 
Q. You got down and went in front of your engine, did 
you? 
A. Yes, sir. 
Q. And you discovered the broken part of your engine 1 
A .. Yes. I did that in case· anything was hanging down 
there that could cause a derailment. · 
Q. Did you leave your train standing there while you went 
back to the point of collision? 
A. I left my fireman there. 
Q. I mean did you leav~ it stand there, or did you back it 
backY 
A. Oh, yes, backed it. 
Q. How far west of the crossing did yon stop when you 
backed the train back? 
A. I should say within about 150 feet of the· 
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Q. How many coaches did you have in that 
train? 
A. Four-three coaches and a baggage car. 
Q. And then you had your tender and engine f 
A. Yes. . 
~ Q. What was the total length of your train? 
A. I should say over three hundred feet. 
Q. What was the weight of your train? 
A. I would say that train and engine weighed three hun-
dred tons. This is an estimate. I think the coaches weigh 
about 162,000 pounds each, and the engine is in the 50-ton 
class-from 50 to 70 tons, that is the -way she is classed .. 
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Q. You can stop a heavy train, proportionately, on a dry 
track, in less time than you can a light train, can you not~ 
A. Sure. 
Q. That is because the 've'ight of the train will take· a 
greater pressure f 
A. Yes. 
Q. Do you la1ow which way the wind was blowing that 
morning? 
A. No, sir, I do not. I don't know whether there was 
any wind, at all, or not. 
RE-DIR.ECT EXA~IINATION. 
Bv Mr. }larks: 
· Q. Air. Antone, you said your boiler projected· fifteeen ·or 
eighteen feet in front of your seat; that is a small engine, is 
it not? 
A. No; she is a 10-wheeler; she ruus from 100,000 to 140,000 
class. 
page 110 ~ Q. 1vfr. Fulton asked you if you had made any 
effort to slow down or stop the train, before you 
saw Mr._ Cashell start across on the main-line, and before you 
put on your emergency brake; and you said you had not, that 
·you applied your brake first when your emergency went on, 
when you saw he 'vas going across. Why didn't you slow 
down prior to that time, or was there any reason apparent 
to you why you should have slowed down prior to that timeY 
A. I had no idea he was going to start across the crossing, 
or cause me to even go into emergency. 
Q. Was his view obstructed in any way? 
A. No, sir, I dnn't think so. 
Q. Yon could see him Y 
A. Yes; I don't think anything obstructed him. . 
'Q. And you thought he was going to stop until you -saw, 
after he hesitated, that he started on across Y 
A. Yes, sir. 
(Witness here stood aside.) 
page 111 ~ R. H. MARTINDALE, . 
another witness introduced on behalf of the de-
fendant, being first duly ·sworn testified as follqws: 
DIRECT EXAMINATION. 
By Mr. Marks: . 
Q. State your name, residence and occupation 7 
A. R. H. Martindale, 216 College A venue, Danville, Vir-
ginia; engineer for the Southern Railwa:r. 
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Q. You are a civil engineer? 
A. Yes, sir. 
Q. Have you made any checks and measurements of· the 
locations and distances at the Lewis Street c.rossing, where 
Mr. Cash ell was injured? 
A. Yes, sir. 
Q. Have you your memoranda there, as the result of your 
actual measurements? 
A. Yes, sir. 
Q. I wish you would refer to your memoranda, and taking 
a point in the ~fill Road, or Lewis Street, thirty feet north 
of the main-line track at the center of the crossing, that is, 
the center of the road, and state whether from that point the 
view east towards West Point is obstructed or unobstructed, 
and if unobstructed for what distance 1 
page 112 ~ A. At a point thirty feet from the centre line 
of that track-
~Ir. Fulton: Which track f 
Witness: The main track-the view is unobstructed there 
for a distance of 2,285 feet, or further. I sent a man up there 
and he stood in the track, and I stood at a point thirty feet 
from the center of the main track and sa'v him in the main 
track; I was approximately the height that a driver would 
sit, possibly a little higher or lower, hut if it had been higher 
or lower the view was unobstructed. 
Q. So that at any point thirty feet from the center of the 
main line }fr. Cashell had an unobstructed vie'v in the direc-
tion from which the train approached the crossing, for at 
least 2,285 feet f 
A. That's it. 
Q. That is for qver seven hundred yards? 
A. Yes, sir. 
Q. How far is that little clump of bushes which is shown 
on .these photogTaphs-marked '' B '' on the photograph desig-
nated "Y"-from the main line? 
A. I did not measure that clump of bushes to tell the exact 
distance, with a tape-line. 
Q. Is the thirty-foot point clear of that clump of bushes, 
so that you can see by them without ·their obstructing your 
vision f 
A. Yes, indeed, they would not come within 
page 113 ~ that, at all. 
Q. So that clump of bushes is more than thirty 
feet from the center of the main line f 
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A. Yes, sir. 
Q. vVhat is the distance from the center line of the main 
track to the center line of the passing track north of the main 
track? . 
A. It is thirteen and seven-tenths feet from center to cen-
ter. · 
Q. What is the distance from the north rail of the main 
track to the south rail of the north passing track? 
A. Nine feet. · 
Q. Nine feet between the rails 1 
A. Yes, sir. . 
Q. What is the width of the standard track? 
A. The 'vidtlJ& of the standard track is thirteen feet-
Q. No, I mean the 'vidth between the rails 1 
A.· Oh, four and seventy-one one-hundredths feet. 
CROSS EXAJ\IIINATION. 
By :Nir. Fulton: 
.. Q. How wide is a passenger train, outside to outside 1 
A. Take a humper, how wide is that-I mean of an en-
gine; what is the width of that pilot beam? , 
A. Vvell, I am not entirely familiar with that, but I would 
approximate it at eleven or twelve feet. 
Q. Eleven or twelve feet wide? 
A. That is the pilot beam, yes. 
Q. Your fracks are about 4ft. 71;2 in. from rail 
page 114 } to rail¥ 
A. Yes. · 
Q. And that made the over-extension of that pilot heam; 
how much, on either side of the rail f · 
A. I would say about two and a half feet-just about-
not over three. 
Q. What is the width of your right of way clown there, 
do you know? 
A. I do not. 
Q. What is the length of the rail? 
A. The length of the rail in that locality is 33 feet-one 
rail length. 
Q. No~, then, could you tell the jury the total distance 
from tl1e north rail on the north side-that is the one next: 
to the mill-to tl1e south rail of the main track? That would 
be from outside rail to outside rail covering two tracks an'd 
the space between! 
A. Twenty-t~1ree and one-tenth fee·t. 
121 Supreme Court of Appeals of Virginia. 
RE-DIRECT EXAMINATION. 
Bv Mr. Marks : 
·Q. I wish you would reflect further. on your statement that 
the overhang of the pilot beam would be two and one-half feet 
beyond the rail. Do you happen to have ever made any ob-
servation of that with reference to the ends of the ties f · 
. . A. Yes. I had that in mind. A tie is eight and 
page 115 ~ a half feet long; that gives you f·otlr and a quar-
ter feet from. the center of the track to the. end 
of the tie, and the piston or cylinder of the locomotive will 
hang over the end of that tie at least a foot or foot and a 
ha]f; 've will say a foot. That will be five ana a quarter feet 
from the center of the track. It will be two and a half or 
three feet, I am not able to say. exactly what it would be; 
I have never measured one . 
. By Mr. Fulton: 
Q. Approximately two and a half to three feet? 
A. Yes. · 
(Witness here stood aside.) 
STIPULATION. 
Mr. Marks : If the Court pleases, since ~{r. Martindale 
testified we have had the pilot beam of the engine measured, 
and it is agreed that we will stipulate in the record that the 
actual over-all length of the pilot beam, that is over all from 
end to end, is nine feet, three and one-half inches; and with 
that stipulation the defendant rests. 
page 116 ~ REBUTTAL EVIDENCE .. 
. W.G~_ · 
a witness introduced by Plaintiff, iii rebUttal, being first duly 
sworn, testified as follows: 
DIRECT EXA~IINATION. 
By Mr. Fulton: 
Q. Where do you live¥ 
A. 3405 Holling Street. 
Q. How far west of the Lewis Street cro~sing-that is, 
towards Richmond Y ' 
A. How far do I live from Lewis Street crossing? 
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Q.. Yes, coming towards Richmond. 
A. Well, I .suppose it would be half a mile. 
Q. Did you see the passenger train that struck Cashell 
on 1\Iarch 23, 1926, come to a stop after the collision'. 
A. Yes, sir,.I saw it. 
Q. The enginer here has testified-
The Court: Don't tell w4at the engineer testified. 
Q. IIow far 'vas the engine, where it stopped, west of the 
Lewis Street crossing? . 
A. It was about forty rails west of the Lewis Street cross-
ing, asnear as I could. C.Qme __ a,.t._it, from what I COJJ.]Q see 
from -my wij!!lQw.. That is how I know he had· 
page 117 ~ hit sonietliing, because he never stops unless 
something happens; I never have before seen 
him stop anywheres in tha.t section along there, and I knew 
something had happened, and I ran up there to see what was· 
the trouble, and he was out of the cab looking around in front 
of his engine, and he got back in his car and backed his train 
up to the accident. 
Q. Did you count the rails froin that point back to the 
crossing 
A. Yes, sir. 
Q. And you say it was about 40 rails 1 
A. About 40 rails. 
Q. And those rails are about 33 feet long' 
A. Yes, sir. 
Q. You went up there immediately you saw the train stop? 
A. Yes, sir. 
Q. And you sa'v him loking around the front of his en-
gine, and get back on his train and back back, and you co:unted 
the rails from where the engine ·was standing back to the 
crossing? 
A. Yes, sir. 
CROSS' EXAM~INATION. 
By Mr. Marks: · 
Q. How far is your house from the track Y 
A. Well, I suppose it would be about a city block. 
Q. On which side of the track? · 
A. Well, I suppose that would be-
page 118 ~ Q. V/ ere you on the Fulton side or the Rich-
mond city side? 
A. I am on the Fulton side. 
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Q. So you are on the south side of the track? 
A. I suppose you would call it the south side; 
Q. ·And you live about half a mile from this crossing? 
A. Yes, sir. 
Q. Do you know the number of feet in a half mile~ 
A. Well, no"r, I don't know that it is exactly half a mile, 
I am just guessing at the distance. 
'Q. How far were you from the point where the train 
stopped, do you know 1 
A. Well, I don't know exactly. 
Q. Can't you give us some idea of how far you were from 
'vhere the train stopped 1 Quarter of a mileY 
A. I don't think it would be that far. I would not like to 
say because I really don't kno,v. · 
Q. Had the train backed up before yon got over th·~re to 
it? 
A. No, sir. The engineer was on the ground loolcing at 
the front end of his engine when I got up there on tlw rail-
road. 
Q. Did you go on back to tl1e scene of the accid~nt ~ 
A. Yes, sir. . 
Q. Did you count the rails at the time? 
A. I didn't count them right then, but did afterwards. 
Q. How long afterwards~ 
A. That afternoon. 
page 119 ~ Q. You counted them that aften1oon? 
A. Yes, sir. · 
Q. Did you make any mark along the track where tlte end 
of the train was? 
A. Well, it 'vas about at the whistle post. 
Q. Which end of the train 1 
A. The front end. 
Q. The engine end f 
A. Yes, sir. 
Q. Yon don't know how long the train was, do you? 
A. No, sir. 
(Witness here stood aside.) 
Testimony ends here. · 
page 120 ~ lVIr. :Marks: The defendant objects to i:he in-
struction on the measure of damage, offered by 
the plaintiff, on the following grounds: 
(l) That it tells the jury that in determining the amount of 
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damage they should take into con~ideration the age andt 
earning capacity of the- decident during the probable expec-
tancy of his life had he not been killed, and does not limit the 
consideration of his age and earning capacity, and the amount 
thereof which the beneficiaries, under the statute, might rea-
sonably be expected to receive ; 
(2) That there is no evidence in the record from whicli it 
appears that either the father, brothers or sisters of the de-: 
cedent has sustained any· pecuniary damage; 
(3) That there is no evidence in the record from which it 
can be determined what is the amount of pecuniary damage, 
if any, which the mother sustained; and ' 
( 4) No other evidence of damage has been made to appea~ 
in evidence to serve as a basis for the instruction. 
The Court: The objection is overruled. 
~Ir. ~larks: Exception. 
page 122 ~ And the ·Court certifies that the foregoing is all 
the evidence in the case introduced on behalf of 
both the plaintiff and the defendant, and thereupon the de-
fendant demurred to the evidence in the case upon the follow-
ing 'vri tten grounds : 
DEnfUHRER TO rri-IE EVIDENCE. 
''Virginia: 
In the Hustings Court, Part II, of the City of R.ichmond .. 
E. Fl. Cashell, Administrator of James Latane Cashell, de-: 
ceased, Plaintiff, 
vs . 
.Southern Railway Company, Defendant. 
· Be it remembered that after the jury was sworn to try 
the issue joined in this cause, the plaintiff and defendant to. 
maintain the issue on their respective parts introduced the 
following evidence, which is all the evidence that was intro-
duced, and which is made a part of this demurrer to evi.., 
deuce. The plaintiff to prove and maintain the said issue on 
his part, introduced the following e-vidence: 
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: (Here insert evidence for the plaintiff.) 
The defendant to prove and maintain the said issue on its 
part,. introduced the following evidence : · 
(Here insert evidence for the defendant.) 
And the defendant says that the matter aforesaid, so intro-
duced and sworn in evidence to the jury by the plaintiff is 
not sufficient in law to maintain the said issue on the part of 
the plaintiff, and tha.t the said defendant is not bound by the 
law of the land to answer the same. vVherefore, for want 
of sufficient matter in that behalf to the said jury shown in 
evidence, the said defendant prays judgment and that the 
jury aforesaid may be discharged from giving any verdict 
upon the said issue, and that the said plaintiff may be barred 
from having or maintaining his ac.t.ion against it. 
And the said defendant states in writing that the grounds 
of demurrer relied on in this demurrer to the evidence are 
specifically as follows: 
(1) The defendant was not guilty of any negligence . 
. (-2) The negligence, if any of the defendant was not the 
proximate cause ·of the injuries and damage complained of 
in the declaration. 
( 3) The injuries and damage complained of in the ·declara-
tion, are due solely to the negligence of the decedent. 
( 4) The negligence of the decedent was the proximate ca~1se 
of the injuries and damage complained of in the declara-
tion. 
(5) The decedent was guilty of contriblJtory negligence 
which completely bars a recovery in this action. 
(6) No damage has been sustained as a result of the in-
juries complained of in the declaration in this action. 
SOUTHERN RAILWAY COMPANY·. 
By JAMES R .. V. DANIEL, 
WIRT P. MARI{S', JR., 
Counsel.'' 
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page 123 ~ And in which demurrer to ·th~ evidence the 
plaintiff joined, and theteupon the court gave the 
jury the following .instruction: · 
"The Court instructs the jury that the defendant having 
demurred to the evidence in this case, you should return a 
verdict for the plaintiff in such amount as the evidence shows 
the plaintiff to be. entitled to, subject to the ruling of the 
Court on the defendant's demurrer to the evidence, and in 
iflXing the amount aforesaid, you should take into considera-
tion, the age, health and earning capacity of the decedent 
during the probable expectancy of his life had he not been 
killed, such damages, however, not to exceed the sum of Ten 
Thousand Dollars, the amount sued for." 
And the jury having heard the arguments of counsel, re-
tired to consider of their verdict and later returned into the 
court with their verdict which is in words and figures as 
follows: 
"We the jury on the issue joined find for the plaintiff and 
fu the damages at Eight Thousand FhTe Hundred Dollars, 
'vhich amount we award to Mrs. J{atherine W. Cashell the 
mother of the decedent, all however subject to the ruling of 
the court on the defendant's demurrer to the evidence . 
.Apr. 20, 1927. 
. · E. A. STU.MPF, Foreman." 
Thereafter the Court having heard arguments of counsel 
sustained the defendant's demurrer to the evidence and en-
tered judgment upon. the demurrer to the evidence for the 
defendant, which judgment is in words and figures as f'Ol-
lows: 
"Ifustings Court, Part II, of the City of Richmond, 
Wednesday morning, June 8th, .1927. 
Present: The l-Ion. Earnest H. Wells, Justice. 
:B~. H. Cashell, Administrator of James Latane Cashell, de-
ceased, Plaintiff, · 
vs. 
Southern Railway Company, Defendant. 
128 Supreme Court {)f Appeals of Virginia 
This day came' again the parties by their attorneys and 
the Court having inspected and read the transcript of the 
· evidence taken on the trial of this case and filed in the record, 
and having maturely considered the demurrer of the d(~fend­
ants to said evidence and heard arguments of counsel there-
on, the court is ·of opinion and doth decide that the said de-
murrer to said evidence should be and the same is hereby 
sustained. And, it is further ordered that the verdict of tn~ 
jury in favor of the plaintiff for the sum of $8,500.00 against 
the defendant be and the same is hereby set aside and an-
nulled. Thereupon it is considered by the Court that the 
plaintiff recover nothing of the defendant and that the de-
fendant recover of the plaintiff its costs in this behalf ex-
pended. To which action of the court in sustaining the de-
murrer to the evidence and entering up judgment for the de-
fendant, plaintiff by counsel excepted and the said plaintiff 
by counsel having expressed their desir~ to apply to the. Su-
preme Court of Appeals of Virgin1a for a Writ of Error and 
B'l11persedeas, it is ordered that the execution if this judg-
ment be suspended for a. period of ninety days in order to 
enable the said plaintiff to apply for said writ, but this order 
is not to be effective unless the plaintiff or some one for him 
shall 'vithin 15 days from the entry of this order enter into a 
bond in the penalty of Two IIundred Dollars with security to 
be approved .by the Clerk of this court conditioned to pay 
such costs as is awarded against him by reason of said ap-
peal. r.rhe said plaintiff is given a period of 60 days within 
'vhich to file such Bills of Exception as he is advised is 
})roper." 
To which ruling and action of the court in sustaining de-
fendant's demurrer to the evidence a.nd entering 
page 124 ~ judgment for the defendant and in not entering 
judgment for the plaintiff upon the verdict of 
the jury, the plaintiff by counsel excepted and tenders this 
its Certificate or Bill of Exception No. 1, and prays that the 
same may be signed, sealed and made a part of the record 
in this case, which is accordingly done, on this Aug-ust 1st, 
1.927, within the time prescribed by law and after due and 
reasonable notice in writing to counsel for the defendant as 
required by la,v. 
ERNEST If. \\!ELLS, Judge. (S'eal) 
.~ 
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pa.~e 125 ~ Virginia : 
In the Hustings Court, Part II, of the City of Richmond. 
E. H. Cashell, Administrator of James Latane Cash ell, de-
ceased, · 
vs. 
Southern Railway Company. 
PLAINTIFF'S' CERTIFICATE OR BILL OF EXCEP-
TION NO.2. 
Be it remembered that upon the trial of this case and after 
the jury had been selected and sworn to try the issue joined," 
the plaintiff offered in evidence the following Ordinances of 
the City of Richmond : 
''Chapter 44. Concerning the ~faintenauce and 1\ianage-· 
ment of Steam Railways and Steamboat Wharves. 
"If any engine or other vehicle be drawn or propelled upon' 
a railroad or rail traek in a street at a greater rate of speed 
than four miles an hour, the person who does it or causeS' 
it to be done, or assists in doing it, or causing it to be done, 
shall pay a fine of ten dollars. 
Every loeomoti ve engine put or placed upon any railroad 
or rail track in the city shall have attached thereto a bell of 
thirty pounds 'veight at least, and such bell shall be rung 
'vhenever the said engine is about to pass the crossing of any 
two streets, and shall continue ringing until such engine shall 
Jutve passed such crossing; and if any e11gine shall pass across. 
any street in this city without first ringing and continuing to 
ring said bell, in manner aforesaid, the owner of said engine 
as well as the person then having the control, conduct and 
management thereof, shall each be .fined not less than five 
11or more than twenty dollars; and if any person shall blo,v; 
sound or use, or cause to be blown, sounded or used, by means· 
of, or with steam, any whistle or other thing, upon any public 
street or alley, he shall be fined not less than five nor more 
tban twenty dollars," &c. 
Counsel for the Defendant object to the introduction of 
tl1e portion of the ordinance indicated by Counsel for t.he 
J->laintiff, on the following grounds: 
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(1) That the ordinance does not require the ringing of a. 
bell or the -giving of any signal when an engine or locomotive 
crosses one street or city h_ighway, but only applies where 
the engine crosses two intersecting streets; 
(2) That the ordinance does not apply, as to speed, to a1i 
engine running across a city street or high1vay, but only when 
it is running in the street, as distinguished from across the 
street. 
(3) That as to the speed mentioned in the ordinance it is 
unreasonable and unenforcable as to the crossing involved 
in this accident, and can not apply or limit the speed quo ad 
that crossing. 
(4) That it is not proper to offer only a part of the or-
dinance, but if it is admissable at all the. whole ordinance 
must be introduced; 
(5) That there i~ no testimony in the record proving or 
tending to prove with any probative value, that the. bell was 
not .ringing, and for that further reason the ordinance is 
irrelevant and immaterial. 
· (6) That the ordinance, nor any part of it, has not been 
pleaded, and for that further reason it is not admissible .. 
RULING. 
,r The Court: As to the speed of four miles an hour mentioned 
in the ordinance, the Court is of opinion that it does not ap-:-
ply to a crossing of a street, but it means what the language 
of the ordinance says. It uses the term ''upon a railroad 
or rail track in a street''. If you run an engine 
page 126 ~ on a track in a street of a city, then it shall go. 
at no greater speed tha;n four miles an hour. It 
means a track running longitudinally with the street, and not 
simply a ·crossing, and does not apply at a crossing of a 
street, I am of opinion, furthermore, that if it did mean oth-
erwise, that the ordinance, in this part of the city where this 
train was being operated at the time, would be unreason-
able as applied to that locality. 
As to the, second proposition, I thiu,q it is clear from the 
ordinance that the Counsel required the bell to be rung at the 
intersection of two streets, for the reason that on Belvidere 
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Street there were intersections of hvo streets when it crossed 
!Cary, J\IIain, Franklin and Grace Streets, and at Broad two 
intersecting streets; and that it does not apply to the simple 
crossing over one street. 
I shall, therefore, reject both of the ordinances. 
Mr. Fulton: To ·,vhich ruling of the Court counsel for the 
plaintiff except.'' 
To which ruling of the Court the plaintiff excepted and 
tenders this has Certificate or· Bill of Exception No. 2 and 
prays that the same may be signed, sealed and made a part 
of the record in this case, which is accordingly done on this 
A.ugust 1st, 1927, within the time prescribed by law and after 
due and reasonable notice in writing to counsel for the de~ 
fendaut as required by law. · 
ERNEST H. WELLS, Judge. 
page 127 ~ Virginia: 
In the Hustings Court, Part II, of the City of Richmond .. --
E. H. Cashell, Administrator, of ,James Latane Cashell, 
dec'd., Plaintiff, 
v. 
~Southern Railway Company, Defendant. 
DEFENDANT'S BILL OF EXCEPTION. 
Be it remembered that upon the trial of this case, and after 
the jury had been selected and sworn to try the issues joined 
therein, and after the introduction of the evidence oil: behalf 
of the plaintiff and on behalf of the defendant, as set forth in 
the defendant's demurrer to the evidence, and after the de-
fendant had demurred to the evidence and the plaintiff had 
joined therein, the plaintiff requested the court to· give to the 
jury an instruction on the measure of damage to be assessed 
subject to the court's ruling on the defendant's demurrer to 
the evidence, which instruction was as follows: 
"The Court instructs the jury that the defendant having 
demurred to the evidence in this case, you should return a 
verdict for the plaintiff in such amount as the evidence shows 
the plainti:ffff to be entitled to, subject to the ruling of the 
Court on the defendant's demurrer to the evidence, and in 
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':fixing the amount aforesaid, you should take into considera-
tion the age, health and earning capacity of the deeedent 
during the probable expectancy of his life had he not been 
killed, such damages however, not to exceed the sum of Ten 
Thousand Dollars, the amount sued for.'' 
To the giving ·of \Vhich instruction the defendant by coun-
sel then and there objected on the following grounds : 
"(1) That it tells the jury that in determining the mnount 
of damgae they should take into consideration the agn, and 
earning capacity of the decedent during the probable expec-
tancy of l1is life had he not been killed, and does not limit 
the consideration of his age and earning capacity, and the 
amount thereof which the beneficiaries, under the statute, 
might reasonably be expected to receive; 
(2) That there is no evidence in the record from which it 
appears that either the father, brothers or sisters of the de-
-cedent has sustained any pecuniary damage; 
(3) That there is no evidence in the record from which it 
can be determined what is the amount of pecuniary damage, 
if any, whic.h the mother sustained; and 
(4) No other evidence of damage has been made to appear 
in evidence to serve as a basis for the instruction.'' 
But the court overruled said objections and gave said in-
struction as requested by the plaintiff, to \Vhich action of the 
court in overruling said objections and giving said instruc-
tion the defendant then and there, by counsel, duly ex-
cepted. 
page 128 ~ And after hearing argument of counsel on the 
. measure of damage, the jury retired to consider 
.their verdict, and later returned to the court with their ver-
dict in the \vords and figures following: 
"We.the jury on the issue joined find for the plaintiff and 
mx the damages at Eig·ht Thousand Five Hundred Dollars, 
which amount we award to 1\tirs. I{ a therine \V. Cash ell, the 
mother of the decedent, all however subject to the ruling of 
the court on the defendant's demurrer to the evidence. 
Apr. 20, 1927. 
Ji~. A. STUl\IPF, Foreman." 
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Whereupon the defendant, by counsel, moved. the court to 
set aside said verdict of tl~e' jury for err9r of the court in 
giving said instruction, a.nd because the damages assessed 
were excessive, which motion the court overruled and to which 
action of the court the defendant then and there duly ex-
cepted. Whereupon said defendant tenders this its bill of 
exception and prays that the same may be signed, sealed anq 
made a part of the record in this case, which is accordingly 
done on this the 1st day of August, 1927, within the time 
prescribed by law, and after due and reasonable notice in 
writing to the plaintiff as required by law. 
Given under my hand and seal this 1st day of August, 
1927. 
ERNEST II. vVELLS, (Seal) 
Judge of the Hustings Court, Part II, of 
the City of Richmond. 
page 129 ~ Virginia : 
In the Hustings Court, Part II, of the City of Richmond. 
September 12th, 1927. 
NOTICE. 
·E. H. Cashell, Administrator of J. L. Cashell, deceased, 
v. 
~he Southern Railway Company. 
To Hunton, "\V"illiams, Anderson & Gay, Attorneys .for the 
.. Southern Railway Company: 
TakeN otice: That we shall apply to the Clerk of I-Iustings 
Court, Part II, of the City of Richmond for a transcript of the 
record in the case of E. II. Cashell, Administrator of J. L. 
·cashell, deceased, v. the Southern Hailway Company, or .so 
much and such parts of said record as may be necessary to 
accompany a petition for a writ of error and s-upersedeas 
'vhich we propose to file in the Supreme Court of Appeals of 
Virginia. 
~L J. FULTON, 
LEAI{E & SPICER, 
Counsel for E. H. Cashell, Administrator. 
· 134 Supreme Court of .Appeals of Virginia; 
We hereby accept service of the above notice. 
WIRT P. MARKS, JR., 
Attorney for the S'outhern Railway Co. 
Virginia: 
In the Hustings Court, Part II, of the City of Richmond. 
~-·H. Cashell, .Administrator of James Latane Cashell, de-
ceased, · 
v. 
The Southern Railway Company. 
STIPULATION. 
It is agreed by and between counsel for the respective par-
ties hereto that the following named exhibits introduced in 
evidence need not. be copied in the record by the Clerk of the 
Hustings Court, Part II, of the City of Richmond, but that 
in the event a writ of error, or other appellate process, be 
awarded, the original exhibits themselves may be used in the 
appellate court with the same force and effect as if set forth 
at large in the record: 
1. The picture of the Day-Elder truck, 'Model ·K, 3-ton 
chassis, marked as Plaintiff's "Exhibit No. 5"; 
2. Blue Print made by R. E. Martindale, Plaintiff's "Ex-
hibit No. 2"; 
3. Photograph marked Defendant's "Exhibit X"; 
4. Photograph marked Defendant's "Exhibit Y". 
M. J. FULTON, 
LEAKE & SPICER, 
p. q. 
WIRT P. MARKS, JR., 
p. d. 
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page 130 ~ I, Walter E. DuVal, Clerk ~f the Hustings 
~Court, Part .II, of the City of Richmond, Vir-
ginia, do certify that the foregoing is a true transcript from 
the foregoing cause, and I further certify that the notice re-
quired by Section 6339, Code of 1919, was duly given in ac-
cordance. with said Section. Also the bond required to be 
given in this case suspending the execution for a period of 
ninety days has been given before the Clerk of this Court 
with surety, which surety was approved by the Clerk. 
Given under my hand this 21st day of October, 1927. 
Costs of Record, $48.05. 
W. E. Du V .AL, Clerk. 
By N. G. DuVAL, D. C. 
A Copy-Teste: 
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